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Supreme Court of Appeals 1of Virginia 
I 
AT RICHMOND. 
I Record No. 208~ 
.JOHN L. YORI{E, Plaintiff :in Error, 
! 
ve·rsus 
I CHARLIE H .. COTTLE, Defendant in Error. 
PETITION FOR A "\VRIT OF ERROR AND 
/UPER8EDEA8. : 
.To the Honorable Justices of the S~tpreme Court of Appeals 
of Virginia: 
Your petitioner, .John L. ·y orke, respectfully represents 
- that he is aggrieved by the final judgment of the Law and 
Equity ·Court of the City of Richmond ~ntered against him 
on the 3rd day of February, 1938, in the principal sum of Five · 
Thousand ( $5,000.00) Dollars, in an actibn by Notice of Mo-
tion for J udgmeut, wherein recover:y 01·- damages for per-
sonal injuries received as the result of an automobile acci-
dent was soup:ht. In this action your p ,titioner was the de-
fendant and Charlie H. Cottle was the pfaintiff, and for con-· 
venience w'ill be so designated throughout this Petition. 
THE CASE IN THE COURTI BELOW. 
. I 
The case at bar was the first to be tried of three companion 
cases, two of which resulted in judgments for the respec-
2• tive plainti~s •and one of which res~lted in a verdict for 
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the defendant (R., pp. 10, 11). The plaintiff, by his No-
tice of niotion for Judgment filed in the Law and Equity 
Court of the City of R·ichn1ond on the 2nd day of October, 
1936, charged that he had been injured ·while riding as a pas-
senger in the automobile of the defendant and that the acci-
dent resulting· in his injuries occurred because of certain acts 
of negligence on the part of the defendant, as are more par-
ticulafly set forth .therein (R., pp. 1-4). The· defendant, in 
addition to the plea of the gene1;al issue, relied upon the con-
tentions that the plaintiff and defendant were engaged in a 
joint enterprise, that the plaintiff, himself, was guilty of neg-
lig·ence which caused or contributed to cause the accident, and 
that thP. accident was an unavoidable one (R., p. 6). During 
the trial, both at the close of the plaintiff's case and at the 
conclusion of all of the evidP.nce, the defendant moved to 
strike out and exclude from the consideration of the jury all 
of the evidence introduced on behalf of the plaintiff on the 
.g-round that the evidence failed to disclose a case of gross 
negligence or wanton or wilful ''rrong, that the plaintiff failed 
to protest concerning the manner in which he claimed the de-
fendant was driving his auton1obile, that the plaintiff., as a 
matter of law, was g·uilty of contributory negligence in riding 
with the defendant after having knowledge of the amount of 
whiskey consumed by the defendant, and that the partieg 
were engag·ed in a joint enterprise; but the Court overruled 
both of these n1otions. Thereafter, and for the same 
3* *reasons, the defendant objected to the giving· of any in-
structions at the request of the plaintiff. Again, after 
verdict, the defendant moved to set aside the verdict of the 
jury and to enter up final judg·ment for the defendant (R., 
pp. 310, 311) ; but the Court overruled this last said 1noti.on 
and entered jud~?;ment on the verdict of the jury (R., p. 9). 
THE FACTS. 
To the proper understanding of the evidence bearing· upon 
the conduct of the parties litigant immediately prior to and 
during· the time of the accident it is believed that a somewhat 
detailed account of the actions of the plaintiff and· the de-
fendant, those of the two young ladies whose escorts they 
were for the evening, and thosn of another young couple, 
1nembers of the same party, during the several hours just 
preceding tl1e accident is absolutely indispensable. 1For the 
four young people riding in the defendant's automobile and 
for the other young; 1nan and young lady, who were following 
in another automobile, the accident brought to an abrupt and 
unhappy end an evening's frolic. It is proposed, therefore, 
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to relate chronologically the events of ~he entire evening. 
ThP. advantages of this mode of discusSion, it is earnestly 
sugg·ested, 'vill be readily apparent when! the complete story 
is told . 
• T ohn L. Yorke, the defendant, had known Charlie H. ·Cottle, 
thP. plaintiff, for six or seven years prior to the accident. 
4>!!' For three f$years they had been fellow students at the 
Virginia Polytechnic Institute (R., p. 62). This was dur-
ing the years 1930 to 1934 (R., p. 179). At the time of the ae-
cide11t the plaintiff was working as a clerk in a Sanitary 
GrocP.ry store (R., p, 61) and the defendant was employed as 
the driver of a mille delivery truck by the Virginia Dairy 
Company (R·., p. 178). These two young men met one day at 
the plaintiff's place of employment and agreed to spend an 
evening· together sometime. On the 19th 1 day of July, 1936, 
the defendant communicated with the plaintiff and suggested 
that they go some place together that etening (R., pp. 62, 
179) and it was so agreed. ! 
The defendant made an agreement 'vith il\fiss l\fargaret J.\IIa-
son, with whom he had attended hig-h sch9ol and had known 
for sh: or eight years, for the evening (Rb pp. 34, 180). He 
arrived at the home of :Miss Niason around 9:00 or 9:15 P. l\1. 
(R., lJ. 35). Staying· with J.\tfiss J.\tfa.son as iher house guest at 
the time was Niiss HelP.n J{ilby, her cousi¥ (R., pp, 36, 150). 
J\'fiss l{ilby had engag·ed to spend the evenp1g in the company 
of 1\!Ir. Chester Lutz (R., pp. 117, 150, 15~). who arrived at 
the lVIason home driving: his own car at 9:00 P. lVI. (R., p. 118). 
Upon tho arrival of the defendant the party set out, Miss 
l{i]by. and ~fr. Lutz riding in the car of: 1\ir. Lutz and the 
defendant and 1\Iiss 1\:Iason g·oing in the 'defendant's car, a 
19H6 Oldsmobile convertible coupe. The first stop 'vas made 
at t.he A. B. n. Store on East Bi~oad Street (:a,., pp. 24, 119), 
the dP.fP.ndant stopping on one side of· the street and 1\tir. 
5* Lutz on the *'other. For some inex licable reason the· 
evidencn disclosed that lVIr. Lutz and the defendant did 
not see each other in the A. B. C. :Store (R, pp. 120, 136, 181) 
even though 1\Ir. Lutz was told to and did follo'v the defend-
ant to the liquor store (R., pp. 119, 135). Certain it is, how-
ever, that 1\!r. Lutz ther. e purchased a 1rnt of Seagram's 
whiskey (R., pp. 120, 136), and the def dant, a quart of 
Seagran1's whiskey (R., p. 181). 
·From the A. B. C. Store on East Broad Street the two auto-
mobiles proceeded to the corner of Brookland Park Boule-
vard and Chamberlayne Avenue, which is lQcated on the north 
side of the City of Richmond, at which p 1 int 1\fr. Lutz and 
Miss J(ilby stopped their car while the d fendant and Miss 
lVIason went to get the plaintiff and l\fiss ~iaynard (R., pp. 
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36, 120, 181).. After this was accomplished the defendant 
again met the Lutz car and the two proceeded to the Wigwam, 
which is located on the Richmond-Washington highway ap-
proximately six, eight or ten miles north of the City of Rich-
mond (R., pp. 39, 64, 122, 163). The Wigwam has booths and 
tables where its patrons may sit for eating· and drinking, and 
facilities for dancing·. This group of young people arrived 
there about 10 :HO or 10:45 P.M. (R., p. 39). 
Both the dAfendant and Mr. Lutz 'took their bottles of 
whiskey into the vVigwan1 (R., pp. 40, 136, 183). There was 
no evidence of drinking prior to the arrival at the Wigwam; 
but once there the first thing done was to mix the highballs 
(R., l?· 164). The defendant put his quart on the table and 
1\{r. Lutz did the same with his pint (R., pp. *55, 136, 
6* 159), and everybody helped themselves (R., -p·. 137). Al-
though these six young people we1•e all seated in a booth 
(R .. , P'P· 51 .• 84), and in such cramped position necessa 'ly 
must have seAn every move of one another, it may b ob-
SP.rved with the utmost fairness, it is believed, that e evi-
dence touching upon the events transpiring in the igwam 
is unmistakably marked with an abundance of irre oncilable 
and inconsistent statements which could have been only the 
product of unjustified reluctance to speak out, !:1 studied vague-
ness, or a confusion of minds difficult to comprehend if one 
be called upon to attach much weig·ht to the circumstances 
surrounding the accident as detailed by the same witnesses. 
~Iiss 1\Iason b~sti:fied that ~Ir. Yorke took his quart of 
whiskey into the Wigwam and that the party sat down, danced 
and had some drinks of whiskey and ginger ale. She didn't 
recall that they had more than one each (R., pp. 39, 40). She 
remembered that all of thP. liquor was consumed at the Wig-
wam. but stated that a party of four from another booth had 
"quitP. a few" drinks from the party's supply (R., p. 51). 
Mr. Cottle, the plaintiff, said that they had some drinks and 
danced (R .• p. 64:). He didn't see t~e pint of ·whiskey belong·-
ing to Mr. Lutz: but he took some drinks and saw the defend-
ant take some, the numbP.r of which he could not recall (R., 
·pp. 83. 84), being of the impression that a party of four from · 
an adjoining booth drank a good portion of his own party's 
whiskey. 1vlr. Lutz saw his pint of liquor on the table but did 
not see the quart brought by the defendant at all (R., pp. 
7ii< 1H6, 1R7\). *He rememberP.d they danced and drank (R., 
p. 123). Miss J{ilby saw the plaintiff and defendant 
drinking together and saw the quart bottle but not the pint 
brought by her own escort (R., pp. 158, 159). Miss Maynard 




,John L. Yorke v. Charlie H. Cottle. 5 
took only a couple of sips of her drink ra., p. 164). She esti-
mated that they remained at the Wigw4m about two hours. 
The defendant remembered seeing both the quart' and the 
pint of whi:-:;kcy and that all of the liquor was consumed be-
fore the party left (R., pp. 183, 184). !All of the witnesses 
agreed that no eating "\vas done at the Wigwam and that no 
part of the three pints of whiskey taken there was brought 
I , 
awav. 1 
When the Wigwam closed for the night at approximately 
12 :30 A. M., the six young people in the ! party proceeded to-
wards Richmond, l\1iss 1\:fason riding beside tb~ ~efendant, 
lVIiss Maynard and the plaintiff riding h~ the rumble seat of 
the defendant's car, and 1\iiss Kilby and ~Ir. Lutz following 
in the latter's automobile (R., p. 41). 'The defendant said · 
that he discussed with the other members of the party going 
to Baker's Lunchroom at lVIechanicsville 1 to get something to 
eat (R .. , p. 184). 1\Hss ~Iason recalled tlie suggestion (R., p. 
40) and that Mr .. Lutz was told to follow iJn his car (R., p. 41). 
The plaintiff (R., p. 65), Mr. Lutz (R., p. 124), 1\'Iiss Kilby 
(R., p. 158), and lVIiss )\[aynard (R .. , p~ 165) testified they 
didn't lrno'v where they were going. The defendant stopped 
his car at Royal's Filling Station, which is located at the point 
where the Richn1ond-Washington highway enters the City of 
Richn1ond, in order to ascertain wh~ther Mr. Lutz was 
81ft following *thein (R., pp. 41, 125, 165, 173). The plain-
tiff, however, failed to recall this (R., pp. 86, 87). At 
this point, as all parties agreed, the hvo ai:ttomobiles turned to 
the left. As to the route traversed from Royal's Filling Sta-
tion to the point of the accident the evidehce revealed a gTeat 
deal of confusion and conflict. 1 
It is desired to point out here that th¢re were two routes 
by which the party could have driven to 1the point of the ac-
cident. First, by driving eastwardly on Norwood ... t\.venue, 
crossing- the end of Chamberlayne Avenue, to Second Street 
Road, turning sharply to the left into <Second Street Road, 
and then going approxin1ately five hundrbd feet northwardly 
to the scene of the accident, the distanc~ over this route be-, 
ing one and six-tenths miles; second, by ~urning to the right 
into Chan1berlayne A venue, proceeding sefe'ral squares south-
wardly to Claremoilt Avenue, at which p~int is a :fire engine 
house, turning to the left into Claremont A venue, then into 
Laburnum Avenue and so to Second Street Road, turning 
left into Second Street Road, and proceet;ling northwardly to 
the point of the accident. Second Street !toad from its inter-
section with Laburnum Avenue to its intersection with Nor-
wood A venue has :five sharp curves, the la~· t of wh.ich is a right 
curve just before reaching Norwood A enue (R., pp. 258, 
I -
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269). The distance by this second route is three and sixty-
five one-hundredths miles. The distance from the intersection 
of Norwood A venue to the scene of the accident is :fi:ve hun-
dred feAt (R., p. 269). 
1\tliss J.\tlason testified· that they 'vent down Chamber layne 
Avenue to the fire engine house, turned left, finally went 
9~ into Laburnum .Avenue, *where the defendant overran 
the corner and had to back, turned left into Laburnum 
Avenue, then left again into Second Street Road (R., pp. 31, 
32). 1\f.r. Cottle, the plaintiff, recalled stopping for the first 
time near the fire engine house on Chamberlayne Avenue, as 
to 'vhich side of the street it was located he seemed somwhat 
confused. From that point, without turning, he testified that 
they proceeded straight on (R., p. 87) a distance of two or 
thrP.e blocks, then turned left (R., p. 88). He recalled reach-
in$?; Second Street Road and driving about two miles to the 
point of thP. accident (R., p. 89). lVIr. 'Lutz recalled making 
two left turns in the entire distance fro1n the vVigwam to the 
point of the accident (R., pp. 140, 141). ~'!iss ~Iaynard testi-
fied that the place ·where they overran a corner and had to 
back was on North Road (R., pp.172, 173) and that they made 
a short left turn about one hundred yards before reaching 
the curve where the accident happened (R., p. 177). "North 
Road'' is the old name for Norwood A venue (R., p. 201). The 
defendant said that he turned left at Royal's Filling Station, 
'vent ''straight across ·Chamber layne Avenue, up Norwood 
A-venue to Second Street Road and then turned left and went 
down Second Street Road", in traversing which route he 
made only two turns, both to the left. 
The curved portion of Second Street Road upon which the 
accident happened is shown by the map :filed and marked 
''Exhibit A'' (R .. , p. 266). As will be observed, the road 
curves towards the right proceeding northwardly fi·om Rich-
mond, as was the defendant. The surface of the road was of 
macadam or asphalt and about seventeen and a half or 
10* eig·hteen feet \vide * (R., p. 15). On the inside of the 
curve going· northwardly there was practically no shoul-
der to the road (R., pp. 111, 240, 252-3). The ditch along the 
right-hand edg·e of the road throughout the curve had been 
recentlv cleanP.d and the earth which had been taken from 
the ditch scraped over upon part of the hard-surfaced por-
tion of the road. No dirt had been scraped into the road from 
thP left ditcl1 at this point (R., p. 232). ·One witness described 
this layer of earth upon the highway as "very lig·ht, slack, 
loose earth" (R., p. 232). On the right edge of the road at 
tlw <mrve the layer of earth was from three to five inches deep, 
. John L. Yorke v. Charlie H. lottie. 7 
I 
bee0ming thinner towards, and ending at, the middle of the 
r0ad. This condition existed throughout the length of the 
curve (R., pp. 31, 32, 224, 228, 231, 232, ~52, 253). The sltid 
111arks left by the defendant's automobile indicated that he 
had lost control about the center of the curve or near the north 
end thereof and at a point where the hard-surfaced portion 
of the road was covered 'vith this layer . of loose earth (R., 
pp. 32, 33, 224, 228, 231, 232). 
The plaintiff had very little to say concerning the manner 
in which the defendant was operating his automobile. His 
only statement was th~t the defendant apparently lost control 
of his car while driving near the center of the road at a speed 
of about sixty miles an hour (R., pp. 67, 68). There was not 
the slightest evidence that the plaintiff objected to the de-
fendant's manner of driving; on the contrary, he said that 
throughout the evening· the party had been very friendly and 
cong·enial (R., p. 82). lVIiss :Nlason! estimated that the 
11 * *defendant was driving not less than: fifty miles an hour 
(R., p. 48). She testified that she cried ",Johnie", that 
the defendant looked at her and assured h~r of his familiarity 
with the road, and that before she realize(( it they were in the 
eu.rve and had turned over (R., p. 46). Miss Maynard stated 
that she could not see the road from her po~ition in the rumble 
seat (R .. , p. 168), that the wind was blowihg against her (R., 
p. 175), that "just a little while before" the accident (R., p. 
168). she noticP.d that the dP.fendant was driving very fast 
and asked him not to do so (R., p. 169). and that the defend-
ant was talkin.Q; with 1\Hss Mason and made no answer. 
The defendant, contrary to the witness~s mentioned, all of 
whom had similar actions pending· against him, testified that 
no one complained of his manner of driving~ (R., p. 192), every-
one was happy and talking, the radio in the automobile was 
turn~d on (R.~ pp. 194, 211). He said that he was going at a 
moderate rate of speed, P.stimated at thi~·ty miles an hour, 
not over forty (R ... p. 192). There were no other vehicles on 
the road (R .• pp. 195-6). He said that he1.was driving about 
in thP. center of the road as he entered theeurve (R., pp. 191, 
213). that he ran into sand in the road w~ich caused his car 
to skid, whP.reupon he turned to the rig·ht . in an effort to re-
gain control of the car, that his foot slip ed from the brake 
to the accelerator, that the automobile ra through a pile of 
dirt into a hedge and then back into the road and eventually 
turned over after he had lost control of it[ (R., p. 191). 
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1.2* •» ASSIGNMENTS OF ERROR. 
(1) The Court erred in overruling defendant's motion to 
strike out and exclude from the consideration of the jury all 
of the evidence introduced on behalf of the plaintiff made 
after thP. plaintiff had rested his case. 
( 2) The Court erred in overruling defendant's motion to 
sti'ike out and exclude from the consrclP.ration of the jury all 
of the evidence introduced on behalf of the plaintiff made af-
ter both plaintiff and defendant had rested their cases. 
(3) ThP. Court erred in the giving of any instructions at 
the request of the plaintiff, particularly Instructions Nos. 
1-.A. 2, H. 4, 5. 7 and 8. . 
( 4) ·The· Court e1Ted in refusing to give at the request of 
the defendant Instruction No. "B". 
( 5) The Court erred in overruling defendant's motion to 
set aside the verdict of the jury and enter up final judgment 
for the defendant, or award the defendant a new trial. 
LEGAL QUESTIONS PRESENTED. 
(1) Did the evidence disclose a case of actionable negli-
gence in view of the fact that the plaintiff was a g·ratuitous 
passenger~ 
(2) Was the ·plaintiff guilty of contributory or independ-
ent negligence efficiently contributing to cause his injuries 
as a matter of law? 
1.3* *(3) Did the g·iving of Instruction No. 3 at the re-
quest of the plaintiff constitute reversible error~ 
. (4) Did the granting of Instruction No.7 at the request or 
the plaintiff constitute reversible error~ 
( 5) Was the Court's refusal to give Instruction No. "B 71 
at the request of the defend#IJ'versible errorY 
ARGU~IENT. 
(1) Did the evidence disclose a case of actionable negli-
,qence in view of the fact that the plaintiff was a gratuitow:; 
passenger? 
I~ submitting his earnest belief that the evidence wholly 
fails to prove a case of gross negligence on his part, the de-
fendant is not unmindful of the fact that a verdict has been 
rendered against him. At the same time, however, it is re-
spectfully desired to recall the well-established. rules appli-
cable here to the effect that this Honorable Court is called 
upon to draw only such inferences from the evidence as the 
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jury might have faidy drawn and that ~he defendant is en-
titled to those portions of his testimony which are not in con-
flict with the case made bv the plaintiff and his witnesses 
(Jones v. Jli assie, 158 Va. i21, 127). Ot as was said in the 
recent case of Stubbs v. Parker, 169 Va. ~76, 683, quoting with 
approval from Margi.otta v . .Aycock, 162.:Va. 557, 565: 
''Of course the jury's verdict is not always conclusive. In 
cases of ordinary negligence this cotirt has ahvays freely 
14* *exercised its rig·ht to say that it is! unsupported by the 
evidence. By the same token it has ~he right to say, not-
withstanding the verdict, that there is n() evidence whatever 
of gross neg·ligence. '' · 
That in order to recover in this case the plaintiff was re-
quired to have proven gross neg·ligence on the part of the de-
fendant is conceded. Gross negligence: has been defined 
(Tho1nas v. Snow, 162 Va. 654, 660-1) aslfollows: 
'' 'Gross negligence is substantially and appreciably higher 
in mag-nitude than ordinary negligence. It is materially more 
want of care than constitutes simple in~dvertence. It is an 
act or omis~ion respecting· legal duty of an aggravated char-
acter, as distinguished from a mere failure to exercise or-
dinary care. It is very great negligence, or the absence of 
slig·ht diligence, or the want of even scant care. It amounts 
to indifference to present legal duty, and to utter forgetful-
ness of legal obligations so far as other: persons may be af-
fected. It is a heedless and palpable violation of legal duty 
respecting the rights of others. The el¢ment of culpability 
w·hich characterizes all negligence is, in gross negligence, 
1nagnified to a high degree as cmnpared With that present in 
ordinary negligence. Gross neglig·ence is ~ manifestly smaller 
amount of watchfulness and circumspection than the circum-
stances require of a person of ordinary1 prudence.' '' 
In Gale v. Wilber, 163 ,r a. 211, 222, an instruction allowing 
the jury to find gross negligence if they elieved that the de-
fendant failed to exercise ordinary care not to increase the 
ordinary dangers of riding in the auto1no ile, failed to keep a 
lookout, drove at an excessive speed, or ailed to observe the 
!aws of the road, 'vas held to be erronlous, the Court say-
Ing: 
''All of the conditions of this instruction might be breacl1ed 
and the party breaching them would no be guilty of gross 
k •.. 
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negligence ~der the principles announced in Boggs v. Plybon, 
S11!pra (157 Va. 30), and Jm~es v. Massie, st~tpra (158 Va.121).'' 
15* *This reasoning was reaffirmed in Doub v. Weaver, 
164 V a. 96, 101. 
The decided cases, it is believed, unmistakably disclose the 
grossly negligent coi1duct in. the· operation of an automobile 
is always associated with a mental attitude on the part of the 
driver of conscious wrongdoing, or, at least, an actual or con-
. structive realization of impending danger accompanied by 
a culpable refusal or neg·lect to take those precautions to pre-
vent the threatened injury 'vhich the driver, under the law, 
is charged with the duty of observing·. It is believed that the 
expressions ''a materially greater degree of negligence'' 
(Boggs v. Plybon, 157 Va. 30, 39), "knowingly or wantonly" 
adding to the known risks assumed by the guest (Jones v. 
Massie, 158 Va. 121, 128), ''no circumstances which should 
have led the defendant to infer * .x. *'·' (Youn_q v. Dyer, 161 
Va. 434, 440), "~~ * *'the rnere fact that a defendant knowin.ql:lJ 
took some unnecessary risk is not necessarily gross negligence 
* * * To make one liable to a guest, the risk knowingly assumed 
m~1.r;t have been a se·rious r-isk and one wl~olly unnecessary." 
(Italics supplied) (1lfargiotta v. Aycock, 162 Va. 557, 570-1), 
''the absence of slight diligence, or want of even scant care'' 
and "heedless and palpable violation of a leg·al duty" 
(Thomas v. Snow, 162 Va. 654, 661), and "wantonness" (Gale 
v. ffTilber. 163 Va. 211, 219), show that a censurable mental 
attitude on the part of the defendant, as revealed by his con-
duct, must be proven in order to make out a case of gross neg-
ligence, an element almost entirely unessential to proof of 
mere want of ordinary care in one or, it is submitted, more 
particulars. 
17* *Resolving all conflicts in the evidence in the case at 
bar in favor of the plaintiff, at most the defendant was 
guilty only of excessive speed and, perhaps, a momentary 
inattention to the road ''a few minutes'' (R., p. 47) before 
the curve was reached. Even the probative value of the tes-
timony concerning speed is rendered somewhat doubtful in 
the light of the fact that it came from the lips of three parties 
having a pecuniary interest in the establishment of gross neg-
lig-ence on the part of the defendant, the fact that the other 
events of the evening were related by the same witnesses in 
a mannP-r scarcely indicative of normal powers of observa-
tion and recollection, the fact that Miss Maynard could not 
see the road from her position in the rumble seat, from which 
it may be inferred that the plaintiff bad no better opportunity 
to see what was taking place, and the fact that Miss Kilby, 
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who it will be recalled was following the Jiefendant in the car 
of Mr. Lutz at a careful and moderate ~ate of speed, stated 
that the defendant's automobile at no tune went out of her 
sig·ht, to all of which must be added the uncontradicted evi.,. 
dence of the defective condition of the rond. The atmosphere 
surrounding the party was, everyone agrieed, one of friendli-
ness and congeniality, marred only, perhaps, by the remarks 
of Miss Maynard and 1\Iiss ~{ason, the fitst of which was ap- ' 
parently not heard by the defendant and the last of which was 
made immediately before the accident happened. The whole 
record abounds in evidence that the attitude of the defendant 
was one of friendly solicitation for the pleasures of his guests 
rather than that culpable and wa~ton disregard i<for 
18* their safety which the plaintiff~li,•ou d have been re-
quired to prove and which, it is res 1 ctfully submitted, 
the evidence utterly fails to establish. 
I 
(2) Was the plaintiff guilty of contributing or independent 
ne_qli_qence efficiently contributi'Jt,q to oatttse his in.iuries as (1J 
'matter of law? I 
In support of his contention that the a~ove question should . 
be answered in the affirmative the defendant desires to dis-
cuss two separate grounds: First, the plaintiff manifesfed 
a complete acquiescence in the manner m which he and his 
witnesses stated the defendant was opera~ing his automobile; 
second, the plaintiff, in view of his knowledg·e of the amount 
of whiskey consumed by the defendant, ~ssumed the risk of 
the injury which befell him. , 
First, then, 'vith regard to the acquiesc~nce of the plaintiff, 
it may be repeated as an uncontradicted if act that the ,plain-
tiff addressed not a sing·le remark concejrning the operation 
of the automobile to the defendant. His single statement rela-
tive to the def9ndant's mode of driving- w1~s that the speed of 
the automobile was about sixty miles ali. hour as the curve 
upon which the accident happened was· reached. The defend-
ant testified that no one had any con1p~int to make. The 
plaintiff's witnesses, however, would ha e the defendant be,.. 
ginning to drive with excessive speed soo. after turni~g into 
Second Street Road, which point, accordin. g to the route "de-
scribed by some of the witnesses, was !approximately two 
miles from the scene· of the accident. Tjhis view" of the cir-
cumstances su~rounding the accident is, of course, bind-
19* ing upon *the plaintiff; and his failure to protest against ' 
that conduct of which he now complains, it is conceived, 
deprives him of the right to recover as a 1 matter of law. 
I~ this connection, it is believed that t e case of Youn_q v. 
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Dyer, 161 Va. 434, 440, is very much in point. In that case 
the plaintiff was injured when the automobile in which she 
was riding was driven around a curve at such a rate of speed, 
estimated by the plaintiff to be around 50 miles an hour, that 
it turned over. In that case, and it would seem that the in-
stant case is much stronger on this point, the plaintiff pointed 
to the curves in the road and told the defendant to watch out 
for them. It was held, however, that the statements 1nade 
by the plaintiff did not indicate any real apprehension on her 
part and that the evidence disclosed her complete acquiescence 
in the defendant's operation of the automobile. 
Again in the case of Sutton v. Bland, 166 Va. 132, 136-7, 
the doctrine that a guest must exercise ordinary care for his 
own safety and that a failure to protest against excessive 
speed of an automobile or the manner of its operation will 
render a g·uest clearly guilty of contributory negligence, was 
also reaffirmed. 
In 5-6 Huddy, Enc. of Automobile Law, Section 144, the 
cases are collected which hold, in support of the text, that one 
.riding in a n1otor vehicle may be properly charged with negli-
gence if he encourag·es or permits the driver to proceed at 
an unreasonable speed without remonstrance. 
20:5: *In the case of State v. Phillin.qer, 142 Md. 365, the 
Court said: 
"It would be unreasonable, we think to hold that a pas-
. senger in an automobile, who Imew that it was being driven 
at a speed so excessive as to endanger the lives of persons in 
the lawful use of the public highways of the State as 'vell as 
the occupa-nts of the machine, and ~vho so few acquiesc-ed in, 
approved and participated in the condtwt of the driver that he 
made no protest o1· objection to it when he could, if he had 
'vished to have dono so, was not himself guilty of negligence 
directly contrjbuting to the injury complained of. If he knew 
that the speed at which the car was being driven 'vas so great 
as to imperil the lives, and safety of its occupants, it was 
his plain dtdy to have wa'rned the driver Wl?~d to have pro-
tested against the StJeed of the 'machine, and if he failed to 
perform that duty 'vhen it was within his power to perform it, 
and the accident which he knew might happen actually did 
happen, then he at least could not then for the first tinw com-
plain of the driver's negligence. These principles are 
eminently just and reasonable and harmonize with the com-
mon experience and conduct of men and are abundantly sup-
ported by authority." (Italics supplied.)· 
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In the case of Clisi v. Pr·unty (\V. Va.), 152 S. E. 201, .the 
Court said: I 
''Under Pennsylvania law when automobile guest knows or 
by due diligence should have known that 1driver is not taking 
proper precaution, he must remonstrate~ or be barred from 
recovering damages in case of injury.''' 
Again in the case of Herold v. Clendenen C\V. Va.), 161 S. 
E. 21, the rule was repeated in these words: 
I 
''Guest, when he knows, or by due diligence should know, 
that driver is not exercising proper degree of care, has duty to 
remonstrate with driver.'' 
This doctrine is unquestionably the law of this State, hav-
ing been established by a long line of decisions. SeeN. & W. 
Ry. Co. v. Wellon's .t!d·mr., 155 Va. 218; So. Ry. Co. v. Jones' 
Ad1nr., 118 Va. 685; Va. Ry. c·o. v. Bdpo·n, 156 Va. 337; 
Etheridge v. N. db W. Ry. Co., 149 V~., 829 *which was a 
21 * g·uest case and the duty of the guest ito exercise ordinary 
care for his own safety elu borately discussed. At page 
838 of the Report, the Court said: ! 
"Persons ~annot disqualify themselves1from observing the 
ordinary rules of provision for their safety, and then plead 
self-imposed conditions as an excuse for
1 
failure to exercise 
diligence. '' 
Second, concerning the contention that the plaintiff assumed 
the risk of the injury which befell him h1 view of his knowl-
edge of the amount of whiskey consumed by the defendant, it 
is desired, first of all, to recall to the atte*tion of this Honor-
able Court the rule that testin1ony inc6nsistent 'vith the 
definitely established facts of a case an~dcontrary to human 
experience need not be believed, even aft . r verdict. As 'vas 
said in the case of St·ubbs v. Parker, 169i'a. 676, 683, quoting 
from the opinion in Johnson v. R. F.· & . Ry., 160 Va. 766, 
779: 
''We are very mindful of the respect rhat is due to the 
verdict of the jury, and that respect we m st ordinarily heed, 
but it is not obligatory upon us, when to do so would strain 
the credulity of the court.'' 
In the case at bar the evidence is uncontradicted that this 
party of young people took a quart and 1 pint of Seagram's 
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whiskey to the Wigwam and that this entire amount was con-
sumed in the hour and a half, or two hours, during which 
time they stayed there. The plaintiff's testimony was very 
indefinite concerning- the exact amount of whiskey consumed 
by himself and the defendant; he did say, however, that he 
' drank some whiskey, the number of drinks of which he could 
not remember, and that he saw the defendant take "some 
22* drinks". When it is :!!<recalled that the young ladies in. 
the party testified as to a very modest participation in 
the drinking, that the accident happened around an hour af-
ter midnight on a hot summer's night and that none of the 
party had had anything to eat throug·hout the evening, com-
mon knowledge indicate that the defendant must have been 
noticeably under the influence of the whiskey. No other con-
clusi,on could be reached without completely disregarding the 
definitely established facts of the case. That the plaintiff 
must necessarily have observed the defendant's intoxicated 
condition is apparent when it is remembered that both the 
plaintiff and the defendant, as 'vell as the rest of their party, 
were all crowded into one small booth at the Wigwam. Under 
thes·e circumstances it is believed that the plaintiff was 
charged with the knowledge that the defendant while in that 
·condition was potentially an unsafe driver,-a driver to whose 
skill he could not have entrusted himself without omitting to 
exercise that degree of care for his own safety which the law 
dictates he should have exercised. 
The general rule applicable here is well stated in Blakemore 
on 1\:fotor Cars (2nd Ed.) page 1206, as follows: 
''While the negligence of the driver is not imputable to the 
passenger yet the conduct of one riding continuing to ride in 
an automobile when he must have known that the driver is in-
toxicated establishes t~e independent negligence in the plain-
tiff.'' 
See Vartanian on The Law of Automobiles, sections 53, 
135. and Franco v. Vakares (Ariz.), 277 Pac. 812, in which it 
was said: -
"If it is manifest that the host from drunkenness or other 
cause, is unfit to drive the car, and that his driving 
23* *will endang·er the lives and limbs of others, and the 
guest is aware of that condition of affairs and volun-
tarily rides in the car with such a host, the negligence of the 
latter becomes the negligence of the guest.'' 
In 5-6 Huddy, Enc. of Automobile Law, Section 143, the 
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text is as follows, citing in su.pport thJ case of Shiflett'.s 
Adm'x. v. Va. Ry. <17 Po. Co., 136 Va. 72:1 
''If the driver of a car, from intoxic~tion, is in a condi-
tion which renders him incapable of operating it with proper 
dilig·ence and skill, and this is known ot palpably 'apparent 
to one entering the car, that is a fact tb be taken into con-
sideration along with the other facts in th~ case in determining 
whether such person exercised ordinary dr reasonable care in 
entering or remaining· therein. If an ordinarily reasonable 
and prudent person would not have en~ered an automobile 
driven by a person known to be intoxicated or whose intoxi-
cated condition is palpably apparent, it is negligence for one 
to so enter the automobile and ride therejn, and if injury re-
sults from the failure of the driver to olperate the car with 
proper care and skill because of his intoxicated condition, 




In Lywn v: Goodwyn, 170 ;Cal. 112, 148: Pac. 927, L. R. A., 
1915, E. 588, it was said: 
I 
I 
"While it is true that in general th' negligence of the 
driver of a vehicle is not imputable to th~ passenger s0 as to 
bar that passenger's right of recovery, yet the conduct of the 
plaintiff in riding and in continuing to ride in the automobile 
when he must have known that the driter was intoxicated 
was independent negligence upon the plaintiff's part, apart 
from the driver's negligence ,barring the 1
1
right of recovery.'' 
I 
In the case of Shiflett's Adm'x. v. Va. Ry. <17 Po. Co., supra, 
the facts were materially different from those in the case at 
bar inasmuch as there was nothing to show what oppor-
24* tunity the plaintiff's *decedent had ito observe the con-
dition of the driver, while the eviqence on that point 
here, as has been mentioned, is very cowplete. The effect, 
however, of the riding of a party plaintiff ;with an intoxicated 
driver was discussed. After concluding t at there was a com-
plete absence of evidence indicating act11al or constructive 
notice of the driver's condition, the Cour11 said (at page 80) : 
''In order to hold the guest . or passelger liable in such 
case, his conduct must be such as to establi h independent neg-
lig·ence on his part in continuing. to ride with one whom he 
knew or ought to have known was, for so :e reason, an unsafe 
driver.'' 
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Again in Orowell Y. Dun.ca;n,, 145 Va. 489, the imputability 
of the negligence of an intoxicated driver was discussed. In 
that case liability was predicated upon the theory that the. 
elder Cro,vell had permitted his son, Bruce Crowell, to drive 
his automobile after the son had taken "two or three drinks 
of whiskey". It was charged that the father knew of the in-
temperate habits of his son. Concerning this aspect of the 
case, the Court said (at page 508) : 
''It is commonly known that one who is most competent 
and careful as the operator of an auton1obile when perfectly 
sober, becomes inco1npetent and reckless after indulgence in 
one or two drinks. So unfailingly is this true that one who 
is given to drinking intoxicating liquor must be 1·egarded as 
an unsafe and a potentially incompetent and dangerous driver, 
and the owner of an automobile who knows of such habits and 
entrusts it to such a driver must be liable for injuries to third 
persons which follow.'' 
The Court at page 510 of the Report continues: 
'' Incon1petence, recklessness and accident are so univer-
sally the sequel of drinking that an o~er of an automobile 
is put on notice of 'vha t is likely to occur if he does not take 
active steps to prevent anyone addicted to *drinking 
25* from driving. If he fails in performance of this duty 
he should suffer the consequences of his neglect.'' 
That the plaintiff's own faculties of observation and that 
natural instinct of self-preservation 'vhich should, instinc-
tively as w.ell as under the law, have prompted him to be vigi-
lant for his own safety, may have been so1newhat dulled by 
his participation in the drinking of whiskey constitutes no 
excuse is so clear that no authority need be cited. Therefore, 
under the evidence in this case and the authorities cited above, 
it is respectfully submitted that any judgment in this case 
for the plaintiff would necessarily be contrary to the law 
and the evidence and should be reversed. · 
(3) Did the gi1;in,q of lnstr'uction No. 3 at the req~test of 
the plaintiff constitu.te 1·eversible error? 
Instruction No. 3 (R., p. 299), it is submitted. is fatally de-
fective in that it is a mere repetition of plaintiff's Instruction 
No. "1-A", contains only a bare abstract statement of the 
law, and although a finding instruction, it ignores most of 
the issues in the case. 
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In vVilson v. Brow·n, 136 Va. 634, 6377 it was said: 
. I 
''-The multiplication of instructions qoes not tend to en-
lighten the jury, and is a practice to be avoided." 
In Cla·rk v. Cosby, 154 Va. 267, 276, an instruction ob-
26* jectionable *as being no more than an abstract statement 
of law was comrnented upon in the 11 following language: 
I 
"While it states the law in the abstract, such abstract state-
ments of the law should not be given to juries in the form 
of instructions. Instructions should be :based upon the evi-
dence in the case then being tried and the jury should be in-
~tructed as to the legal conclusion resulti:P.g· from the concrete 
or particular facts of the case.'' ' 
It wiH be noti~ed that this instruction does not require the 
jury to find a sing·le fact from the evidence, yet it· directs a 
verdict for the plaintiff without en1braqing a single one of 
the several defenses properly raised .a~d abundantly sup-
ported by the evidence. ! 
Orrlissions and errors contained in one instruction are not 
cured by the other instructions given for the reason that it 
is impossible for the court to say by 'yhich the jury were 
controlled. Reliance Life Ins. Co. v. Gu.ll~~y's Adn~'x., 134 Va. 
468, 483; Abernathy v. Em,poria lltJfg. 0()., 122 Va. 406, 414; 
Am. Loco1notive Co. v. JiVhitlock, 109 V a. 238, 243. 
( 4) Did the .Qrantin~q of Inst'l''ltction No. 7 at the request of 
the plaintiff constitute reversible error? 
The effect of Instruction No. 7 (R., pp. 300-1) was to tell 
the jury that they should find for the plajntiff if the plaintiff 
did not know that the defendant was so jaffected by the con-
sumption of intoxicating liquor as to render him an un-
27* safe driver. It sing-led out a *portion of the evid~nce 
concerning· the issue of the plainti~ 's contributory or 
independent negligence and directed a v~rdict for him upon 
a finding of fact 'vhich it should have t<)ld them constituted 
a bar to the plea of contributory negligence. This instruc-
tion was also clearly in conflict with Instrrction '' K'' grunted 
by the Court and failed to set forth the uty on the part of 
the plaintiff to protest. 
By Instruction ''l{'' the jury were told that the plaintiff 
could not recover if he kne,v, or, in the ~xercise of ordinary 
care, should have kno\vn, that "the defendant had consumed 
such quantity of intoxicants as to likely . ffect his operation 
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of his automobile", ~hich phrase, it is submitted, embodies 
a correct statement of the law in view of the fact that the 
defendant only owed to the plaintiff the duty to exercise scant 
or slight care and~ therefore, the plaintiff would have been 
barred from recoverv if the intoxicated condition of the de-
fendant contributed in any efficient degree to cause the acci-
dent. Under Instruction No. 7 the jury were told to find for ' 
the plaintiff unless they found that he ha'd actual or con-
structive knowledge of the fact that the defendant ''was so 
affected by such liquor as to render him an unsafe driver''. 
The jury 'vere entitled to think, and doubtless did so, that 
under this instruction the plaintiff should recover unless the 
defendant's intoxicated condition was so palpably flagrant 
that the plaintiff must have known that the defendant would 
operate his automobile in a grossly neglig·eri.t manner, which, 
as pointed out, they should have been told, in keeping with 
Instruction "1(", that the plea of contributory negligence or 
independent negli o·ence was no defense if there was no 
28* probability th~Vf.he defendant *would fail· to exercise 
scant or sligl)(' c~re. The errors contained in this in-
struction are so patent, it is believed, that very little discus~ 
sion need be made. 
In :Niichie 's Digest, Vol. 5, p. 855, where a great many cases 
are collected, the text is as follows: 
''An instruction can not tal{e only a portion of the facts 
involved in a case under the evidence, and erect a hypothesis 
upon them only, disregarding others, and tell the jury, if 
that hypothesis be true, to find according·ly, because that 
hypothesis is not as broad as the scope of the evidence and 
the contention before the jury.'' 
Again, in Thomas ·v. Snow, 162 Va. 654, 662, where there is 
also to be found a large collection of cases, the rule was stated 
in these words : 
''An instruction directing a verdict must state a complete 
case and embrace, all elements necessary to support a ver-
dict." 
See also Mann v. Ct·enshaw & Co., 158 Va. 193, 224. 
The effect of such an instruction is well stated in the opin-
ion in Flanaga/n v. Harvey, 160 Va. 214, 223. It was there 
said: 
"It has been too often ruled by this court to need citation 
1-
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of authority, that any instruction calculated to mislead th~ 
jury, whether it arises from ambiguity I or any other cause 
ought to be avoided; and if given it will I oblige the appellate 
court to reverse the judgment.'' 
I 
(5) Was the Court's re/ttsal to _give i;n.struction No. "B' 1 
at the req~est of the defendant reversibfe erro~? 
It is submitted that the court's refusal !to grant Instruction 
No. ''B", as offered by the defenQ.ant, constituted re-·· 
29«< versible error. By *its action in thls behalf the court, 
,it is earnestly believed, violated the: rule that when con-
flicting theories of a case are presented by the evidence, each 
party is entitled to have his view of th¢ case presented to 
the jury by proper instructions. (See cases collected in 5 
~Iich. Dig. 844.) · 
There can be no question' but that I¥truction No. "B'~ · 
correctly stated the law. Its form has ibeen expressly ap-
ptoved by this Honorable Court in the :case of Samples v. 
Trimble, 165 Va. 306, 312. The only inquiry which need be· 
made here is as to whether or not it was: justified under the 
evidence in the case. ' 
The defendant testified and it is considered unnecessary for 
this purpose to point out again the marked extent with which 
his testimony finds corroboration not only in that of his own 
witnesses, but in that of the plaintiff arid his witnesses as 
well: tha.t he was operating his car at a speed of from thirty 
to forty n1iles an hour as he approached: the curve, that he 
· decreased his speed as he entered the curve, that his lights 
were reflected away from the road into ~ :field, and that he 
SlJ.ddenly came upon the loose earth whic)jl had been scraped 
upon the highway, that the situation arose so quickly that 
he attempted to turn sharply to the right i11 an effort to 
''straighten up'' his car· and properly negotiate the curve, 
that he attempted to put his foot on thel brake, but that it 
~lipped from the brake to the accelerator, whereupon the car 
'vent out of control into the hedge upon ~he right-hand side 
of the road, back into the road and finall~ turned over. 
That the defendant was not bound to ai_!jticipate and guard 
against the defective condition of the higlJw~y is clear from 
the following· quotation from the. opinion r· Jones v. Massie, 
158 Va. 121, 128 : 
. 
30* *''The law is well settled that a person using a street 
or public way in the ordinary manner has the right, in 
the absence of knowledge to the contrary J to act on the as-
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sumption .that the street or way, throughout its entire width, . 
or so much of it as is intended for travel, is in a reason-
ably safe condition, and he is not required as a matter of 
law to be on the lookout for defects or obstructions therein. 
CitJJ of Ri.ch1n01td v. Co1.wtney, 32 Gratt. (73 Va.) 792; 43 
C. J. 1078; Bedford 'C-ity v. Sitwell, 110 Va. ~96, 65 S. E. 471; 
City of Richnwnd v. Rose, 127 Va. 772, 102 S. E. 561, 105 S. 
E. 554. '' 
For these reasons the defendant contends that by its refusal 
to give Instruction '' B '' the Court deprived him of a vital de-
fense to the action and one which was properly submitted 
under the law and clearly justified by the evidence. Under 
such circumstances the question was one for the jury and 
not for the court to say whether or not the test of negligence 
under the doctrine of "error in extrmnis" should have ap-
plied. CfVash v. Holland, 166 Va. 45, 50-1.) 
CONCLUSION .. 
For the foregoing reasons, your petitioner, hetrein referred 
to as the defendant, respectfully prays that he may be 
awarded a writ of error and S1tpe'rsedeas to the :final judg-
ment aforesaid; that the said judgment may be reviewed 
and reversed and set aside and judgment rendered in favor 
of your petitioner, or that a new trial be a\varded your peti-
tioner. · 
Your petitioner adopts this petition as his opening brief. 
Your petitioner avers that on the 1st day of Aug.~ 
31 * 1938, a copy *of this petition \vas delivered in person 
to J. Roland Rooke~ Esq., of counsel for the plaintiff .. 
Your petitioner requests that his counsel may be permitted 
to supplement this 1vritten petition by oral arg·ument of the 
reasons for reviewing the judgment complained of~ 
Respectfully submitted, 
JOHN L. YORKE, 
By LEITH S. BRE~'fNER, 
CHAS. U. WILLIAl\tiS, 
ROBERT LEWIS YOUNG, 
His Attorneys. 
I; Robert Lewis Young-, an Attorney practicing in the Su-
prenle Court of Appeals of Virginia, do certify that in my 
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opinion thm·e is error in the judgment cfl mplained of in the 
foregoing petition, and that the said jud ment should be re-
'Tiewed and reversed. 
ROBERT LEWIS YOUNG. 
Received August 1, 1938. 
M. B. yY ATTS, Clerk. 
October 6, 1938. "'\\r rit of error and supersedeas awarded 
by the Court. Bond $6,000. · 




Pleas before the I-Ionorable Willis D. :Miller, Judge of 
the Law and Equity Court of the Cityi of Richmond, held 
for the said City at the Courtroom thereof in the City Hall 
on the ' 
i 
Bo it remembered that heretofore, to-m.t: In the Clerk's 
Office of the Law and Equity Court of the City of Richmond 
on October 2nd, 1936: Caine Charlie H. 'Cottle, by Counsel, 
and :filed his Notice of ~lotion for Judgment against John L. 
Yorke, which Notice of :Motion for Judgment is in the words 
and :fig·ures following, to-wit: 
''In the Law and ]~qnity Court of the City of Richmond. 
Charlie I-I. Cottle, Plaintiff, 
v. 
John L. Yorke, Defendant. 
NOTICE OF 1\IOT!ON 
To John L. Yorke, #2713 East l\1arshall Street, Richmond, 
Virginia: 
Please Take N oticc ihat on the 20th day of October, 
~936, at 10:00 .A. :WI., or as soon thereafter as counsel may 
be heard, I shall1nove the Law a 1 d Equity Court of 
page 2 ~ the City of Richn1ond, Virginia, i its courtroom in 
said City, for a judgment against you in the sum of· 
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Twenty-five Thousand ($25,000.00) Dollars, damages due me 
from you by reason of the following facts: 
That on or ~bout the 29th day of July,.~8, at about 1:30 
.A.. M., you ·were the operator of a c#'~ automobile which 
you were then and the~.·e driving in a northeasterly direction 
toward M:echanicsville, Virginia, oyer and along a certain 
highway in Henrico County, Virginia, known as .Second Street 
Road, and I was then and there a passenger in sa_id automo-
bile riding in said automobile at you~ special invitation. 
Whereupon, it then and there became and was your duty to 
drive your said autornobile with due care and caution in view 
of the existin&' traffic conditions and conditions of said high-
way at said time and place; to obey and observe all of· the 
laws ·.of the State of Virginia and the rules and regulation::; 
governing the movement of traffic at said time and place; 
and to drive said automobile on the right said of the highway 
for the direction in which it was being driven by you; to 
drive and operate your said automobile at a reasonable rate 
of speed not greater than the requirements of safety would 
allow under the existing traffic conditions and existing high-
way conditions at said t.ime and place; to look in the direction 
in which you were going; to 'vatch for curves in the said road; 
to keep your automobile under such control that you could 
proceed around curves without injury to me; to keep said 
automobile under co · plete control at all times; to 
page 3 ~ keep a proper loo t for other vehicles then and 
· there using suid igh,vay at said time and place; 
to have the said autmu rle equipped with adequate brakes 
and properly adjusted~ and to keep a proper lookout at all 
times and to take such other nieans and to exercise such care 
and caution as was necessary in vie'v of the existing traffic 
conditions and the condition of the highway upon which you 
were driving at said time and place; and to take notice of 
other existing conditions at said time and place in an attempt 
to avoid an accident. 
Yet, with a wanton violat· n .of and disregard for your 
duty and duties aforesaid, o did then and there operate 
your said auto ohile car e y, recklessly and with gross 
neg·ligence in at you · to keep the said automobile un-
der co~ml · control; ailed to have your said automobile 
equipped' · adequate brakes, properly adjusted; failed to 
keep a er 'lookout ahead while operating your said auto 
mobile;- iled to Iook in the direction in which yo~ e 
proceeding; failed to operate your said automobil a 
proper rate of speed in view of the existing conditions, ailed 
to have proper headligl1ts, properly adjusted, on said car; 
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and operated your automobile along thJ said highway at a 
high, reckless, excessive and dangerous [rate of speed; and 
you violated certain statntes of the Sta~e of Virg·inia which 
were then and there in full force and effect and which con-
trolled the movement of traffic at said ¥rue and place; and 
in various, sundry and divers other way~ yon were guilty of 
gross negligence in the operation of said automobile; and in 
so operating your said automoBile, you wilfully and 
pag·e 4 ~ wantonly ran your said automobile around a sharp 
. curve in the said highway and you failed to keep 
your said automobile under proper contr9l and you ran your 
said automobile· off of the said· highway pn to the soft ro~d­
b~d on the left side of .th~ said hig~'Yay jith gr~at force and 
v1olence~ t~e~eby turni~_9g"~_;y.u-· _...,sa~~tomob1le over and . 
greatly InJuring me. ,....-? / //,....... l 
As the proxhnate resu t of your carelessness and reckless-
ness and your gross, wilful and wanton negligence as afore-
said, I was injured in and a~ut my he~, face, body, arms 
and legs, and suffered~nany serious and ~ainful lacerations, ' 
bruises, contusions, spl'ains ~nd other injuries in and about 
my head, face, body, arms and legs, and I sustained many 
broken hones, and I hn ve sustained great mental and physical 
pain and suffering, nJy nerves 'vere seriously shocked, and I 
have suffered both t~rnporary and perm~nent injuries; and 
as a result of the injuries aforesaid I required medical, sur-
gical and hospital treatment which I o~tained at my own 
cost, and I have beeu prevented from pe';rforming my usual 
employment or any gainful occupation anq have suffered loss 
of wag-es and sustained great monetary losses in and about 
being cured and will in the future suffer monetary losses and 
pain and disability, both mental and phy~ical, as a result of 
my aforesaid injuries. - I 
Wherefore, I give you this, my notice ~f motion for judg-
ment, in the SIJm of Twenty-fiv:e Thousand ($25,000.00) Dol-
lars. 
CHARLIE H. OTTLE, 
By J. RQL.A.ND R · OKE, Counsel. 
J. ROLAND ROOKE, 
Counsel for Plaintiff. 
page 5 ~- And at another day, to-wit: A a Law and Equity 
Court of the City of Richmond, ! held the 20th day 
of October, 1936. I · 
This day came the plaintiff and defenda t, by counsel, and 
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on the motion of the plaintiff by counsel, it is ordered that 
this case be docketed and continued. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 31st day of December, 
1936. 
This day came the plaintiff and defendant, by counsel, and 
upon motion of the plaintiff, the defendant is ordered to file 
a written staten1ent of his grounds of defense in the Clerk's 
Office of this Court on or before 10:00 A. M., January 15, 
1937. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richn1ond, held the 1st day of March, 1937. 
This day came the plaintiff and defendant, by counsel, and 
thereupon the defendant filed herein a statement of the 
grounds of his defense to this action and pleaded not guilty 
and put hin1self upon the Country and the plaintiff likewise. 
page 6 ~ Virginia : 
In the Law and Equity Court of the City of Richmond. 
Charlie H. Cottle, Plaintiff, 
·(). 
John Yorke, Defendaut. 
GROUNDS ·OF DEFENSE. 
First: The defendant pleads the general issue .. 
Second: The defendant was not g·uilty of any actionable 
negligence and/or illegal acts or any of them in the manner 
and form alleged in the Notice of ~1:otion for Judgment. 
Third: The accident did not occur in the manner and un-
der the circumstances Het out in the plaintiff's Notice of Mo-
tion for Judgment . 
.F'ourth: That the automobile of the defendant was being 
operated under the direction and control of the plaintiff. 
Fifth: That the plaintiff and the defendant 'vere on a joint 
enterprise. 
Sixth: 'l,hat the plaintiff was guilty of negligence on his 
own behalf, causing or contributing to cause the accident in 
question. 
Seventh : The accident was an unavoidable one. 
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The right is reserved to amend or enll rge the grounds of 
defense. r 
JOHN YORIC:JD, 
By LEITH S. BRE:NINER, Counsel. 
page 7 } And at another day, to-,vit ~ At a Law and Equity 
Court of the City of Richmond, the 31st day of 
March, 1937. 
This day came again the plaintiff and ,defendant, by coun-
sel, and thereupon the defendant filed ~ plea of ~1ot guilty 
and put himself upon the Country and. t~e plaintiff likewise. 
And thereupon came a jury~ to-wit: Kenneth H. ~Iayfield, 
.. T. 1\L .Anderson, D.P. ]~itcher, J. lVL Arms~rong, C. H. Adams, 
Vv. R. ~arden and W. 0. Ford who were s·worn well and truly 
to try the issue joined in this case and having partly heard 
the evidence were nd~ourned until tomor~ow morning at ten 
o'clock. ' 
Virginia: 
In the Law and Equity Court of the City of Richmond. 
Charlie H. Cottle, Plaintiff, 
v . 
.. T ohn Yorke, Defendant. 
PLEA OF NOT GUILTY. 
The defendant, by counsel, comes and says that he is not 
,guilty in the n1anner and form set forth in the plaintiff's No-
tice of J.\tlotion for .. T udgrnent, and of this he puts himself 
upon the ~ountry. 
I 
LEITH S. :BREMNER, p. d. 
page 8 } And at another day, to-wit : ~t a Law and Equity 
Court of the City of Rich1nonl, held the 1st day 
of April, 1937. 
This day came again the plaintiff and efendant, by coun-
sel, and the jury sworn in this case on esterday appeared 
in Court in accordan~e with tb~ir adjoutnment and having 
fully heard the evidence were adjournekl until tomorrow 
morning at half-past eleYen o'clock. ! 
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And at another day, to-wit: At a Law and Equity Court. 
of the City of Richmond, held the 2nd day of April, 1937. 
This day came again th(~ plaintiff and defendant, by coun-
sel, and the jury sworn in this case appeared in Court in 
accordance 'vith their r~d,iournment on yesterday and having 
heard the arguments of counsel were sent out of Court to 
consult of a verdict and after some time returned into Court 
·with a verdict in the words and :figures following, to-wit: 
'' "\Ve the jury on the issue joined find for the plaintiff and 
assess his damages at Five thousand dollars $5,000.00.'' 
Thereupon the defendant, by counsel, moved the Court to 
set aside the said verdict as contrary to the law and the evi-
dence and for other reasons set forth in writing and now 
filed and made a part of the record, which motion the Court 
continued for argun1ent to be heard thereon. 
page 9 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 3rd day 
of February, 1938. 
This day can1e agaiu the plain'tiff and the defendant by 
counsel and the motion of the defendant to set aside the ver-
d~ct of the jury rendered in this proceeding hav:ing been 
fully argued and the Court now being advised of its judg-
ment to be rendered thereon, doth for reasons briefly set forth 
in a letter to counsel under date of January 14th, 1938, now 
filed and made a part of the record, overrule the said mo-
tion, to which action of thP. Court, the. defendant by counsel 
excepted. 
Therefore it is considered by the Court that the plaintiff 
recover against the defendant the sum of Five thousand dol-
lars with inte.rest thereon to be computed after the rate of 
six per centum per annum from the 2nd day of April, 1937, 
until paid and his costs by him about his suit in this behalf 
expended. 
Memorandum : Upon the trial of this case, the defendant 
by counsel excepted to sundry rulings and opinions of the 
Court given against him, and he having signified his intention 
to apply to the Suprmne Court of Appeals of Vir&inia for a 
writ of error and Hupersedeas, on his motion it IS ordered 
that the judgment this day rendered in this proceeding be 
1suspended for a period of ninety days from this date in or-, 
der to enable the said defendant to apply for a writ of error 
and $Urpers·edeas, upon condition th~t said defendant or some 
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one for hin1 enter into bond jbefore the Clerk of 
page 10 } this Court within fifteen days ~rom this date in the 
penalty of Five thousand dollajrs, with surety to b~ 
approved by said Clork and conditioned according to law. 
Upon the motion of the defendant by colJnselleave is hereby 
given said defendant to file bills or certificates of exception 
herein at any time within sixty days fr6m this date as pre-
scribed by law. I 
!£essrs. L. S. Brentner, 
Chas. IJ. Williams, and 
Wallerstein, Goode and Evans, 
Richmond, Virginia. 
]'It re: 
.. January 14, 1938. 
V/J/: 
~larcelle D. ].faynard v. Jnol L. Yorke 
Margaret ~:Ius on v. · J no. J.J. Yorke ' 
Charles H. Cottle v. Jno. L. jYorke. 
Gentlemen: 
1:\.fter full consideration of' the record ~nd the authorities 
submitted to me on the 1notions to set aside the verdicts in 
these cases in which verdjct was rendere~ for the defendant 
in the l\faynard case and for the plaintiff~ in the· Mason and 
Cottle cases, I am of opinion that the verdicts in the last two 
mentioned casP.s should not be disturbed, but that the verdict 
in the Maynard case should be set aside and a new trial 
awarded. · , 
I am of opinion that Instruction l( given in the Maynard 
case is erroneous and was prejudicial to the plaintiff. In addi-
tion I might say that in view o£ Mr. Yorke's testi-
page 11 } mony that he v-ras not under the '!influence of intoxi-
cants, but that the accident was 1 caused by a defect 
in the road, it is quite questionable 'vhether the testimony of 
'vitness C .. ox th. at Yorke. waP. under the infllbnce of intoxicants 
should have been aJlo·w·ed to go to the jur . Yet in view of 
the fact that the verdict is set aside beca se I deem instruc-
tion IC erroneous, it is not necessary to, at this time, pass 
upon the admissibility of the evidence ~ven by Mr. Cox. 
When the case is retried, t.he same questiojll may or may not 
arise; if it does it can be passed upon at ~hat time. ~Tudg-ments will be entered on .the vertts in the Mason 
and Cottle cases, and judgm.ent will be en ered setting aside 
the verdict and awarding a new trial in ~ e Maynard case. 
I 
¥ourS v~:. ~~~~: .. l ............... . 
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page 12 ~ BILL OF EXCEPTION NO. 1. 
Be it remembered that after the jury was sworn to try 
the issue in this case, the plaintiff and the defendant int:t;o-
duced the following _,evidence, which was all of the evidence 
introduced at the Ji:ija!/bf this case, and incidents of trial. 
Vy"' t~ 
page 13 ~ DR. J. T. TUCKER, 
a witnes" introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAl\tiiNATION. 
By !vir. Evans: 
Q. Please state your full name. 
A. James T. Tucker. 
Q. Doctor, where is your office¥ 
A. Richmond, Virginia. 
Q. Do you specialize in any particular branch of medicine 
or surg-ery 1 
A. Orthopedic surgery, which defined means bone and joint 
surg·ery. 
Q. Doctor, did you attend Mr. Charles If. Cottle, the plain-
tiff in this case, smnetin1e last year! 
A. I did. 
Q. '¥ben did yon attend him! 
A. About August j st. 
Q. 19361 
A. Yes. 
Q. Where was he when you first saw him f 
A. ~Icmorial Hospital. 
page 14 ~ Q. vVill you please state the diagnosis which 
you made of his condition, the treatment which you 
rendered and the condition in which he was~ 
A. vVhen he first can1e into the hospital he was semi-con-
scious, he 'vas in a dazed condition, ,vith lacerations on the 
right side of the scalp and face and the right ear; he com-
plained of pain in his abdomen and pain in his right upper 
arm and inability to move the right arm. X-rays were taken 
of his skull and of his chest and of his spine ; there 'vas noth-
ing found of importa:uce in his skull or in his upper spine, 
but in his lower spine-that is, in the small of the back-there 
was a fracture or break in the prooesses of the first, second 
and third segments of what we call in that section of the spine 
-what 've call the hun bar spine; that is, the small of the 
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back. These breaks in these processes a.ire not of great im-
portance because it does not enter or go n~ar the spinal cord; 
it is a muscular attachn1ent to these segfuents which causes 
Y?U discomfort for four !O si~ or eight i'Yeeks1 after which 
time they heal very readily Without any Impairment of the 
function of the back. lie c01nplained of a qonsiderable amount 
of pain in his abdomen and the surgeons saw him and thought 
he had some trauma or some injul'y to his liver. The great 
thing-the 1nost important thing we found in the 
page 15 ~ exan1ination was the inability to move the shoulder 
girdle. 
Q. What1 1. 
A. The shoulder girdle. I mean this whole upper portion 
of the arm. There was practically c01nplete paralysis in this 
portion within what I terrn the shoulde~ girdle. The only 
way we could explain that was by some trauma or some in-
jury to this large group of nerves that come out of the spine 
about the neck region that supply the r~ght arm. He 'vas -
treated in bed fot· this head injury and for his cuts about the 
rig·ht side of his face and car. Fie had a good deal of vomit-
ing for a few days which finally cleare<l up. He suffered 
some with his back n1· those portions of t~e segments of the 
spine which I described, but the great thing that was the 
ntatter with 1\rir. Cottle \'{US the paralysis. of the upper por-
tion of the right arJn. J~,or this we putl him in a plaster 
jacket, combining the treatment both of Ius back and up his 
upper arm by immobilizing or making tpat portion of the 
trunk stiff and supporting his ann in this position (indicat-
ing) so that would put thes·e muscles of. the shoulder com-
pletely at rest. He stayed in this position for about four 
weeks, after which time he was put into a brace 'vhich still 
held him in that n1anner. All his injuries have cleared up 
except his arn1. At this time h 1 is unable to move 
page 16 ~ his arm away from the body b the shoulder mo-
tion. · 
Q. vVill you please tell when you last ex mined 1\!r. Cottle? 
A. Two weeks ago. 
Q. Just before this case was to be tried 'before? 
A. Yes. 
Q . .All right, sir, continue. 
A. At that time he had g-ained very muc more than he had 
when we first exan1ined him at the time o his accident. 
Q. Had any other physicians or any ,ther surgeons at-
tended Mr. Cottle before you saw him? 
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A. Yes, sir; Dr. Crutchfield, who is on the neurological 
service, the head service at the Memorial. • 
Q. Does he specialize in any particular branch of medicine 
or surgery~ 
A. Yes. 
Q. Dr. ·Crutchfield 1 
A. Yes ; brain surgery. 
Q. Is he with any other doctor 1 
A. ~7ith Dr. Coleman. 
Q. Dr. C. C. Coleman 1 
A. Yes. 
Q. Now you say that all of his injuries had apparently 
healed except the ann, the paralysis of the armY 
A. Yes. 
Q. ·Now isn't it true that he still has this injury 
·. p~ge 17 ~ to his earl 
1 
A. Yes, he has a deformity of his ear. 
Q. Did you attend him for that Y 
A. No, thg surgeons attended him for that. 
Q. Now are there any permanent injuries to 1\{r. Cottle Y 
A. His ear and his shoulder. 
Q. Permanent injuries 1 
A. Permanent disfigurement of his right ear and paralysis 
-partial paralysis of his right shoulder. 
Q. They are pennanent ¥ 
A. Yes. 
Q. Will you please state whether or not the injuries of 
¥r. Cottle were painful? 
A. He suffered considerably with his stomach and with 
pain in his forearm; he continued to complain of pain in his 
shoulder and arm as long as we kept it in the airplane posi-
tion. We did that so that in .case the nerve supplying these 
muscles would come back the muscles wouldn't be over-
stretched and therefore they could be very easily restored 
to function or more easily restored to function than they would 
be if 've kept his arm at his side, and that is the reason we 
put him in an airplane splint and while we had him in that 
splint he did complain of a considerable amount of pain in 
his right arm. 
Q. When you had him in this airplane splint you 
pag-e 18 ~ say his arm· was held up in this fashion (indicat-
ing)? 
A. Yes. 
Q. Rigidly held in that position Y 
A. Yes. 
J 
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Q. For a period of how many weeks 7 1 
A. Four weeks and then we put him hi a splint that could 
b~ taken off and put on. ~ · 
Q. How long was he required to remai~ in the splint 7 
A. He remained in that for about two ,
1 
weeks, after which 
time he went home and L didn't see him: further until I ex-
amined him two weeks ago. i: 
Q. Now over what part of his body did ~his plaster of paris 
cast extend¥ It was plaster of paris, wasn't it 7 , 
A. Yes. · 
Q. Over what part of his body did that extend? 
A. From his hips up to his armpits and running out and 
including the right arm. : 
Q. To hold the spine in a stiff position and hold his arm 
rigid as you said Y ' . 
~Y~. I 
Q. Doctor, during the time that Mr. Cottle was under your 
<!are was it or not necessary to give him $edatives? 
A. He had an unusual amount of sedatives. 
Q. An unusual amount? 
A. Yes. • r 
page 19 ~ Q. Why was that necessary? 
A. Because of his discomfort. 
Q. What are sedatives or what kind we~e administered to 
him? . 1: 
A. Codein, sometimes morphine, and t~eir derivatives. 
Q. To make him sleep and ease his pain? 
A. To keep him quiet. · 
Q. Please state whether these had a tendency to make him 
drowsy and cause him to be somewhat in a semi-coma, some-
thing of that sort. 
A. After he had one or two he was se:r!ni-conscious or he 
would doze off. That is what they were gi~1 en for. 
Q. Was it neces·sary and did you give t em to him during 
the day as well as during the night Y -
A. Yes. I · 
Q. Did you keep him under them rather constantly? 
A. For the first two weeks. \ 
Q. What was the total amount of your rbarges? 
I A. $100.00. -
Witness stood aside. : 
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a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Evans : 
Q. State your full name. 
A. Julian W. Sadler. 
Q. What is your occupation~ 
A. Police officer. 
Q. Qf Henrico County T 
A. Yes. 
Q. Are you familiar with Second Street Ro::td in Henrico 
County~ 
A. Yes. 
Q. Were you called to the scene of an accident on Second 
Street Road on the early morning of July 30, 1936 T 
A. Yes, sir. , - · 
Q. Please state what time you got there and what you found 
when you arrived. 
A. If there is no objection I will refer to son1e facts I have 
in my notes. 
Th~ Court : Yes, you n1ay do that. 
page 21 ~ A. (Continued} I was called over the radio at 
1 :15 A. l\1.. the morning of the 30th; went out there 
on Second Street Road; found there 'vas a car that had an 
accident there, had run into a curve and the driver applied 
his brakes-
Mr. Bremner: If Your Honor please, let him state what 
he saw. 
The Court: Yes, 1\fr. Sadler. "\Vhether he applied his 
brakes or not is a conclusion. You can state whatever marks 
you saw on the road, if you did s-ee any, and the jury draw· 
their conclusion from it. You just state the physical facts. 
A. (Continued) In that case, I found skid marks in the 
road 65 steps in length and then the car turned sideways-I 
mean skidded straight 65 steps 'vith the car going straight; 
that is, the rear wheels following the front 'vheels, wl1at I 
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By the Court: 
Q. 13 steps? 
A. Yes, sir, 13 steps. Then the car began to roll over and 
over and went 20 steps farther. 
l\1r. Bren1ner: We object to that. Fie didn't see it. 
The Court: Objection sustained. You can state 
page 22 ~ what marks you saw and w~ere you ultimately 
saw the car at rest. 
A. (Continued) "\Vell, from the last point of the skid marks 
that ended at the 13 steps there was continued dug places 
in the macadam work from that point over into the field to 
where the car was setting, and the car had a rumble seat-
roadster with rumble seat-and the corners of the rumble 
seat were bent down where they would strike on this mac-
adam work. I 
l\fr. Bremner: \Ve object to that. I 
The Court: Objection sustained. That part stating the 
corners of the rumble seat were bent down is admitted. 
Mr. Bremner: We don't object to that. 
By l\1r. Evans : 
·Q. Did you examine the automobile~ 
A. Yes, sir. 
Q. Did you have a flashlight with you that night? 
A. Yes, sir. 
Q. Did you use it 1 
A. Yes, sir. 
Q. To get these marks you mentioned, etc.? 
A. Yes, sir. i 
Q. Did you see anything on the rumbl. seat to indicate 
whether it had come in contac I with the road? 
pag·e 23 ~ A. Yes. 
l\Ir. Bremner: '\7 c object. Fie can sta 'e what he saw. It 
isn't for him to say what it showed. 
The Court: He can state "rhat he sa'v ',n the rumble seat, 
marks, if anything, or whatever it was. 1 
Bv Mr. Evans: 
"'Q. What did you see on the rumble seat, if anything? 
A. The rumble seat-each corner of th rumble seat was 
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bent over and the marks where bent over is where those cor-
ners had come into contact with the hard surface-
!1:r. Bremner: vVe object. 
The Court: Objection sustained. 
By !{r. Evans : 
Q. Where they were bent over did you see anything on 
those corners? 
A. Little small pieces of tar. Q. Small pieces of tar7 
A. Yes, sir. 
Q. Now did you see anything else there in the rumble seat 
or any other part of the car foreign to an automobile nor-
mally? 
A. How was that f 
Q. Anything frmn any of the persons. Did you see any-
thing in or about the automobile that was prob-
page 24 ~ ably from any person's body? 
A. Caught between one of these corners of the 
rumble seat and the cushion; that is, the cushion on the back 
of the rumble seat, there was a bunch of hair; it was a bunch 
of hair there. 
Q. Did it look like human hair? 
A. Yes, it was human hair all right. 
Q. Do you ren1e1nber what color it was f 
A. Kind of light hair, light brown. 
Q. Was the car badly damaged? 
A. Yes, sir, the car was in terrible shape. I don't remem-
ber at this time just to what extent, ho,v much damaged it 
was; I know it was in mig·hty bad shape. 
Q. Was the car turned over or upright when you got there Y 
A. The car was setting up on its wheels. 
Q. In what position was the car with respect to the high-
way? 
A. It was setting on kind of an angle to the highway. I 
think the left rear wheel-wouldn't be positive, but I think 
the left rear wheel was probably setting in the side ditch and 
the car partially headed, you might say, on a 45 to the way 
it had come from, with the front setting back in this way-
coming in this way (indicating). 
Q. Was the car on the right side or left side of the high-
way for the direction in which it seemed to have been going, 
from the skid marks f 
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Q. .And headed towards the field 7 
~. Yes, sir. 1 
Q. Was it at all in the field adjace~t td, the highway on the 
left side of the road? · 
A. All except the left rear wheel. 
Q. All of it except the left rear whe~l was over in that 
field? 1 
A. Yes, sir. : 
Q. Now you have mentioned a certain number of steps. 
Please reduce that to feet, the measurements you have given. 
A. vVell, ordinarily speaking on that to: get it down to feet, 
I usually in answering automobile accide~ts or calls or any-
thing of that kind-I never try to step a ~oug step; I take an. 
ordinary walking step to keep from attracting attention from 
anyone standing around. . I always take those steps and the 
average step of any walking man is 21;2 feet. 
Q. Is that the average of your walking 1Steps that you took 
on this occasion 1 
A. Yes, sir. 
Q. 21;2 feett 
· A. Yes, sir.. , 
Q. So that each one of these steps yot't hav:e testified to 
should be multiplied by 2% feet to find the dis-
page 26 ~ tance? ! 
A. Yes, sir. ', 
Q. Now, ~{r. Sadler, tell me what kind of surface is on this 
ro~! i 
A. It is a macadam road .. 
Q. II ow wide is the n1acadam road! 
A. 7 steps wide. 
Q. And that is about 171h or 18 feet? 1 
A. It is what is intended to be an 18-foqt roadway. 
Q. Let me ask you if this blueprint is ~n accurate repre-
se~tation of the roadway at the J?Oint W1l· ere you saw t?e 
skid marks and found the automobile! : 
}.Ir. Bremner: Let me say this. Mr. Fl et is coming here 
and. he has another map showing the curye ,!where it is alleged 
this accident took place. This· shows No ·wood Avenue. 
The Court: That isn't objected to? ' 
Mr. Bremner: No, I don't obje~t to it. 
1 The Court: Is that offered in evidence? 
Mr. Evans : No, this isn't right. This ts another section. 
Mr. Bremner: What happened was, s it won't be any 
misunderstanding about it, I thought I h a copy of each 
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one. ~!r. Fleet will be here at 11 o'clock and I take it will 
have the other one. 
page 27 ~ By ~fr. Evans : 
Q. :Nir. Sadler, will you please describe the way 
the road runs at the point where this accident occurred f 
.A. At the point where the accident occurred there is a 
curve there. I couldn't state just ho'v much of a curve; it 
is right sharp curve. It curves to the right. 
Q. That is, curves to the right going from Rich1nond 1 
.A.. I n1ean going from Richmond this curve swings to the 
right and these skid 1narks started just as they got, you 
miglit say,. into the curve good; in other words, on the other 
side of the curve is nothing· but an open field and the skid 
marks started in this curve, went over on the left-hand side 
of the road, over to the edge of the macadam work, come 
back across the road, completely across the road, and went 
into a hedge over there on the side of the road on Judge ~Ion­
cure's property; then after striking· the hedge it come back 
into the road and continued to roll down and stopped over in 
this field. 
Q. Now the hedge of Judge Moncure's pr<;>perty is on 
which side of the road g·oing from Richmond? 
.A.. On the right-hand side going· from Richmond. 
Q. Then on the left-hand side going from Richmond is the 
open field~ 
.A. Nothing but open field on the left-hand side. 
Q. J\~Ir. Sadler, were any people at the cars when 
page 28 ~ you got there' 
A. Y cs, there 'vere two or three people standing 
around the car. I don't remember exactly who they were or 
might not have known them. I think it was one or hvo colored 
people and one or two \vhi te. 
Q. I couldn't hear you. 
A. There 'vere three or four people there; I don't know who 
they were. I think it was two colored and two white, as well 
as I remember, but I didn't know them. I lrno\v it ·was some-
body there. 
Q. Did any other officer· go ·with you to the scene of the 
accident? 
A. Yes, Officer Hedrick went with me. 
Q. What was the condition of the weather that night? 
.A.. As well as I recollect, it was dry weather at the time. I 
wouldn't say positive, but I think it was. I don't know posi-
tive because I don't remember. 
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CROSS EXA:NIINATION. 
I 
By J\.Ir. Bremner: . 
Q. No\v, Mr. Sadler, are you positive that car was in the 
field when you arrived there 1 · 
A. Yes, sir, I certainly am. 
Q. Weren't the front wheels in the ditch, if such you call 
it, and the rear wheels back on the road, hard sur-
page 29 ~ face of the road 1 1 
A. No, sir, wasn't nary wheel of that car on 
the hard surface of the road. I am just as positive of that 
as I an1 sitting in this chair. 
Q. I know you are positive. 'Vhat was in the field, if any 
vegetation of any kind 1 
A. The field had just been freshly plowed. 
Q. Wasn't any corn in it 7 
A. No, sir. · 
Q. Are you certain of that? 
A. Just a freshly plowed field; 1night have been a few days 
or week before that it had been plowed. 
Q. That place is ow1wcl or was owned b~ 1\h·. Andrew Scott, 
the late supervisor, wasn't it? 
A. I think so. I think that is 1\'lr. Scott'~ property. 
Q. Isn't 1\{r. Andrew Scott's on the left side as you drive 
out and Judge l\:Ioncure 's on the right 1 · 
A. I think so. 
Q. And this accident occurred on the highway between those 
properties; isn't that correct 1 
A. Yes, sir. 
Q. Now what was the first mark you sa\V in the highway as 
you left Norwood A -venue~ Had the car gotten as far as 
the curve or was it this side of ~he curve or beyond 
page 30 ~ the cur-ve 1 . 
A. The skid rna rk-begilinin of the skid mark 
started in the curve. . · I 
Q. Now as a party was driving on the right-hand side of 
the road he would be on the inside of that · urve ~ 
A. Yes, sir. 
Q. In other words, I believe you have :h·eady stated that 
the curve ".,.ent to the right; isn't that righ :~ 
A. Yes, sir. I 
Q. N o"r the curve is so sharp, isn't it, ~hat when you are 
on the inside of it; that is, close to the rright-hand side of 
the road, that the headlights on an automo, ile will not follo\v 
·' 
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around the road, but go out into ~{r . .Scott's field; isn't that 
true? 
A. Yes, sir, that is true. 
Q. In other words, it was impossible for the lights to show 
on the road or the condition of the road beyond the curve, 
isn't that true Y 
A. Yes, sir. 
Q. Now isn't it also true that the road had just been worked 
out there or they were working on it? I don't mean working 
actually at night, but the road was in the course of repair 
at the time of this accident f 
A. I think, as well as I recollect, that the road had just 
been probably dragged up, I think. Now I wouldn't. 
page 31 ~ be positive of that, but it seems to me it was just 
at that time a kind of a coat of dust all along, thin 
dust, as well as I recollect about it. 
Q. Wasn't it dragged up to some extent at least on either 
side of the road~ 
A. As well as my recollection of it 'vas that the ditches were 
dragged out and dragged up to the edge of the macadam 
work. 
Q. And hadn't the soil or dirt or gravel ot sand or clay, 
whatever the substance might be out there, hadn't it partially 
spread over the hard surface of the road? 
A. Well, might have been some of it, some 12 or 15 inches 
up on the edge of the macadam work; I couldn't say about 
that. 
Q. That isn't really macadam there f Isn't it-what is the 
roadbed that isn't as hard as macadan1-asphalt; isn't it 
more of an asphalt road than a macadam road there? 
A. Well, I don't knO,JiT. It is a mighty little difference in it. 
Of course, they are put down in a different way. I don't 
follow that road work so much; I can't explain to you the put-
down of it, but they arc made out of tar and gravel . 
. Q. You don't usc tar on a macadam road, do you f It is 
no tar on a macadam road, is it? 
A. They usually top them off with tar in the finishing part. 
Q. Yon know niore about that than I do. Now, 
page 32 ~ ~Ir. Sadler, when you saw the mark of the auto-
mobile wasn't that in dust and sand and clay, 
whatever substance it was? 
A. You mean where they started from? 
Q. Yes, where it went along. 
A. No, sir, not where it started from. They started from 
the center of the road and, as I stated to you a few minutes 
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ago, he went over t~ the left-hand side bf the road and the 
two left wheels went out into this dust, t:P,en swung back into 
the road and over into the hedge over on the right-hand side of 
the road. 
Q. That is what I am trying to get at. I think you have 
answered it, except in a different way. Y bu did see the marks. 
of an automobile out in the dust or sand or clay, whatever 
it was, didn't you? 1 
A. Over to the left of the road, the two left wheels. 
Q. But before that you had seen where ithe car was over on 
the right in tlw curve, hadn't you? 
A. Before the dust? 
Q. Yes. 
A. No, he was around about the center of the road, as well 
·as I recollect. The beginning of the skid mark started about 
the center of the road, as well as I rem~mber; might have 
been a little to the right; I wouldn't be positive of that. 
1 
. Q. But you did see the dust 'on the road at that 
page 33 } point? ' 
A. Yes. 1 
Q. And didn't the soil continue on the'
1 
road down to the 
point of the accident Y · 1 
A N • • I . o, s1r; no, sir. ' 
Q. How far did it continue? 1 
A. Oh, the dust might have dragged out
1
into the road may-
be 10 feet, n1a.ybe 12 feet, just a short distance from where 
the car was pulled back into the road and then the dust would 
disperse from that point to the sldd marks-the skid marks 
would continue on. 1 
Q. Now, Mr. Sadler, did you see ~Ir. Brooke there-Mr. 
Garnett Brooke from 1\{echanicsville, or 1\tir. John Sledd? 
A. I couldn't tell you. I don't know ei.thcr of them. 
Q. Had the parties been taken away fron:l there at the time? 
A. They 'vere all gone when we got the ret, wasn't any of the 
occupants of the car there at all. ' 
Q. Were you there when Mr. Birchett, re resentative of the 
automobile service company, arrived with~e wrecker? 
A. I think I was there. 1 
Q. Do you recall "rhether you were or ; not' 
A. I think I stayed there until the 'vrec ·. g truck came and 
got the car. I won't be positive on that, ~ut I think I did, 
but I don't remember for certain. : . 
Witness stood aside. 
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page 34} lVIISS l\IARGARET Q. :n-fASON, 
a witness introduced in behalf of the plaintiff,. 
being first duly s'vorn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Evans~ 
Q. l\liss l\iason, will you please state your full name t 
A. l\1:argaret (~uaintance :Nlason. 
Q. ~That is your age~ 
A. Twenty-three. 
Q. Where do you live? 
A. 3314 Carolina A venue. 
Q. Richn1ond? 
A. Yes. 
Q. l\Hss l\lason, on the night of ,July 29, 1936, were you a 
member of a group of four, one of whom was 1\fr. Charles H .. 
· Cottle a1i:d another Mr. John I.~.. Yorke f 
A. Yes, sir, I was. 
Q. How did you happen to be 'vith these hvo gentlemen that 
night? 
A. :h1:r. Yorke had called me and asked me for a date. 
Q. \Vhen did l\1r. Yorke call you, l\Hss l\1:ason ~ 
A. I believe it was that afternoon. 
Q. Did he come by for you 1 
A. Yes, sir. 
page 35 ~ Q. He g·ot you at your home f 
A. Yes. 
Q. About what time did he get there Y 
A. Between 9 and 9:15 P. 1\L 
Q. Did you get in his automobile? 
A. Yes. 
Q. What kind of automobile was it¥ 
A. An Oldsmobile convertible coupe. 
Q. From your house where did you and l\fr. Yorke first go? 
A. We went up to the ABC store on East Broad Street-
T mean West Broad Street. 
Q. Whose idea was that? 
A. 1\ir. Yorke's. 
Q. What, if anything, did 1Yir. Yorke get there? 
A. He bought a bottle of whiskey evidently and came back 
and put it in the back of the car. 
Q. ·Why do you say evidently? 
A. Well, he went in and came back out 'vith a package in 
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Q. And what did he do with it 7 Put it in the back of the 
car? ~ i 
J.l. 1Ces, sir. I 
Q. lie didn't open it there 1 
A. No, sir. 
J?age 36 r Q. "\Vhere were you sitting~ at that tin1e' 
A. I 'vas in the front seat with ~Ir. Yorke. 
Q. Thrm from there whPro did you ~u~d l\![r. Yorke go? 
... ~. "\V e went over to Barton Heights ! and we stopped at 
Brookland Park Boulevard and Chan1hch·layne Avenue and 
:1\Ir. Yorke got out and told the party th~t ~vas following us 
in anothe1! car that he was going to pick up :Nir. Cottle and 
~Hss ~Iaynard and he would stop there on his way back and 
get them to save thmn following him all through Barton 
Heights. vVe then ·went and got ~.fr. Cottle and then Miss 
]\{aynard. I 
Q. Who was the party that was following in the other car? 
A. l\fr. Chester Lutz and l\tfiss Ilelen Kilby. 
Q. Were either of them guests in your home? 
A. l\Iiss l{ilby was. ! 
Q. Where is l\1iss Kilby from? 
A. From Trenton, N.J. 
Q. Where was :fiir. Lutz from¥ · 
A. His home is in Trenton, too, but hb has been working 
here about a year. . 
Q. Now, l\tiiss 1\fa.son, you say you stopped there at this 
corner and 1\fr. Cottle made the statement that you have nar-
l:ated to Mr. Lutz 1 
A. 1\fr. Yorke made the statement. 
Q. Pardon me; I mermt l\Ir. Yorke made the statement to 
1\tir. Lutz. ''That did he tell 1\tr. Lutz~ 
page 37 }- A. I-Io g·ot out of the car andi went back and told 
l\Ir. Lutz that he hacl to get tl~1is other couple ancl 
to save hiJn following him through Bart ~1 I-Ieigl1ts he could 
just wait there and he would pick them up i.when he carne back 
by there, which he did. 
Q. ]VIr. Lutz had follow·ed from your ho 1 e over to the ABO 
store and back to that point? 
A. Yes, sir. · 1 
Q. vYas l\fr. Lutz fan1iliar with that so tion of Richmond? 
A. Well, he kne'v a little bit about tha section, downtown 
and the West End, but he clidn 't know . great deal about 
Barton Heights and Highland Park. : 
Q. Was that the reason for ~fr~ Yorl ~ te1ling Mr. Lutz 
'vhat he said at that point 1 
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A. Yes, it was. 
Q. To wait for him. Then you went down and got whom? 
A. We went to get 1fr. Cottle. 
Q. Where was 1\{r. Cottle? 
A. I am not sure, but I think it was either North or Barton 
Avenue in Barton Heights. 
Q. Was he at his home, the place where l1e lives? 
A. Yes. · 
Q. Had you met 1\fr. Cottle or known him before that night? 
A. No, I hadn't. 
page 38 ~ Q. Did 1\{r. Cottle get into the car then 1 
A. Yes, he did. · 
Q. And where did you and 1\:fr. Yorke and l\fr. Cottle then 
go? . 
A. We went over and got Miss Maynard on York Street. 
Q. Is that also in North Richmond 1 
A. Yes, sir, that is in Barton Heights. 
Q. Had you known l\Iiss l\{aynard before that night 1 
A. No, I had never met her, either. 
Q. Did Miss l\faynard get into the car? 
A. Yes, sir, she did. 
' Q. Now ho,v \vere you all seated when the four of you had 
:finally g·otten together at ~Iiss 1Iaynard 's house? 
A. Mr. Yorke was driving and I \Vas in the front seat with 
him, Miss 1\:Iaynard and ~Ir. Cottle were in the rumble seat, 
Miss :Niaynarcl sitting behind Mr. Yorke and :Nir. Cot,tle be..; 
hind me. 
Q. Where did you go from l\fiss Niaynard 's home? 
A. We went back to Brookland Park Boulevard and Cham-
berlayne Avenue where we had left Mr. Lutz and ~Hss IGlby, 
and we stopped there; Mr. Yorke got out of the car and went 
back to Mr. Lutz's car to tell him where we were going and' 
about how far it was. 
Q. And then 'vhat did you do Y 
A. Then 1\{r. Yorke got back in the car and we started out 
with Mr. Lutz and l\Hss Kilby in his car following us. 
Q. And went where? 
page 39 r A. To the Wigwam on the vVashington highway. 
Q. Where is the Wigwam situated; how far from 
Richmond? 
A. I don't know definitely. I think it is possibly six or eight 
miles. 
Q. On which side of the Richmond-Washington highway is 
it? 
John L. Yorke;· Charlie H .. 
1
cottle. 
Miss Margaret Q. Mason~ 
I, 
. A. On the _right-hand side. 
Q. Going north~ 
A. Yes. 
Q. Now you finally got there to the Wigwam all right, did 
you? · 
A. Yes, sir. 
Q. What time did you arrive? . 
.A.. I should say between ten-thirty and. quarter to eleven. 
Q. What time did J\1:r. Lutz and l\Hs~ :Kilby arrive? 
A. While we were getting out of the cat. 
Q. Now what kind of place is the WigwAam f 
A. It is a very nice place; it is quite '\vell advertised for 
food; they serve dinners and they hav~ booths and tables 
and you can go out there and play one ~f these ·nickel Vic-
trolas, I believe you call them, arid dance. 
Q. What did y,ou all do there? 
.A.. Well, 've went in and sat down and' we danced and we 
had some drinks. 1 • 
Q. Had anybody had anything to drink out of Mr. Yorke's 
bottle of whisky before you goti to the Wigwam? 
page 40 r A. They had not. ; 
Q. Who took the whiskey intoi the vVigwam Y 
A. Mr. Yorke. 1 . 
Q. By the way, the Wigwam isn't a ten~, is it? 
A. No, sir. . . ' 
Q. Wh·at kind of place is it, do you rcm~mber? 
A.· I couldn't say definitely, but I believe it is sort of a log 
effect. 
Q. Now, Miss J\1:ason, when you got in there you all danced 
and you said you had some drinks ·y 
A. Yes, sir. \ 
Q. Did all members of the party take something to drink? 
A. Yes, sir. . · I' Q. Ho'v much did they drink? 
A. Well, they mixed a highball a piece, o~clered some ginger 
-ale and ice, and I never saw anyone take p1ore than the one 
highball. : . I 
Q. What time did you leave the Wigwam? 
A. I should say twelve-thirty. ~· . Q. Now Miss ]\{a son, when you left the Wigwam was any 
suggestion made by anybody as to where . u should go? 
A.. Yes, Mr. Yorke suggested th3:t we go to this place on the 
1\iech~nicsville Pike and get a barbecue. . 1
1 
. . 
Q. Did you know of the place he suggested? 
I 
I 
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A. No, I didn't. 
page 41 }- Q. Did tho other men1hers of the party kno'v 
where it was, as far as you know~ 
A. Not to n1y knowledge. 
Q. Did :.Mr. Yorke make any statement about the direction 
that he would take to get there¥ 
A. No, he. didn't, except to telllV[r. Lutz to follow him. 
Q. Did 1\Ir. Yorke know that ~Ir. Lutz was not familiar with 
that route? 
A. Yes, sir. 
Q. Then you all got into some of those cars-you had two 
cars, I believe ¥ 
A. Yes. 
Q. Just state who got into Mr. Yorke's car and how you 
were seated. 
A. 1\iiss l\Iaynarcl and l\Ir. Cottle in the rumble and 1\Ir. 
Yorke and 1; in the front, just as we had gone out, and 1\!Ir. 
Lutz with 1\Iiss l(ilby in his car. 
Q. Therefore, 1Vf r. Yorke was driving his auton1obile when 
you left the vVigwam ~ 
A. Yes, sir. 
Q. Now what route did you take or did lVIr. Yorke take 
from the Wigwam? 
A. He came on straight down the \V ashington highway to 
w·here it turns and he stopped there and waited to make sure 
Mr. Lutz was behind hin1, which he was. So he con-
page 42 ~ tinued until he came to the fire-house on Chamber-
laYne A -venue and there he took a left turn and 
he also stop1;ed there to make sure ~Ir. Lutz was behind him. 
Q. You mean by that Mr. Yorke turned left on Chamber-
layne and "rent along· that road beside the fire-house r 
A. Yes, sir. 
Q. What is that road, if you know? 
A. I don't believe I know the name of it. 
Q. Anyway, he stopped there, you say, at the fire-engine 
house on Chan1berlayne ~ 
A. Yes, sir. It is right at the fire-house, I think, and the 
Ginter Park school is right on the corner before. 
Q. \Yas 1\{r. Lutz behind f 
A. Yes, behind us. 
Q. From the fire-engine house where did you go ·1 
A. He follo,ved that road until it intersected 'vith Labur-
num Avenue and he, intended to take that road, but he clidn 't 
see it until he had gotten to it and he drove just past it, I 
should say the length of the car, before he realized that was 
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the left turn he was going to take and h~ stopped there and 
1vir. Lutz pulled up in front of him and then he· backed back, 
took the left turn and ~fr. Lutz followed.!. 
Q. No'v that left turn is at Laburnum Avenue, you say? 
A. It is where Laburnum Avenue intersects that 
page 43 ~ road that turns off left by the fire-engine house. 
Q. Fron1 that point where did ~Ir. Yorke drive~ 
A. Well, he followed that road to where it intersects with 
Second Street Road. 
Q. Then ''rhat did he do? 
A. He took a left turn. 
Q. Into Second Street Road f 
A. Yes, into Second Street Road. 
Q. Do you know whether or not ~Ir. Lutz was then still fol-
lowing him? 
A. J\IIr. Lutz ·was still following him. 
Q. Ifo'v do you know that 1 
A. vVe turned to see that he was behind us. It was a very 
short distance that he backed and followed us when we turned 
into that road and when 1ve got to Second Street Road he took 
a left turn and we looked and ~Ir. Lutz was behind us. 
Q. Now, then, J\llr. Yorke went on into Second Street Road, 
did he not? I 
A. Yes. 1 
Q. Now during all of that tin1e from the vVigwam on down 
how was ~fr. Yorke driving his car? I 
A. lVIr. Yorke was driving at a n1oderate: rate of speed so as 
not to lose JH r. Lutz. 
page 44 ~ Q. Now when he got into Second Street Road he 
was on a smooth paved road, "rasn 't he? 
A. Yes, sir. I 
Q. Now just state what happened as Y,ou went on down 
Second Street Road, how he drove and ,~·-,hatever you know 
about the case. 
A. Well, he turned on Second Street Ro d and had slowed 
natnrallv to make the turn and then- 1 
Q. vViil you state that again' Speak ~ little louder. 
A. He slowed clown for the turn natutally and after he 
made the turn he started stepping on it t1 nd I don't know 
·whether he though_t the road .clidn 't turn 
1 
off and that .1fr. 
Lutz couldn't lose h1m or what It wa~;, but h
1 
gradually gained 
speed until he ""as going· at a pretty fast r~te of speed and he 
went around a curve a.ncl I realized that he twas going too fast 
and I never have approved of fast drivingL 
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Mr. Bremner: We object to that. 
The Court: She can say what she did. 
1\{r. Bremner: 'Ve don't object to 'that, but as to what her 
feeling is or idea of driving 've do object. 
By Mr. Evans: 
Q. Go ahead, Miss l\1ason. 
page 43 ~ 1\ir. Bremner: My objection is this-I haven't 
.interrupted her on se-veral. occasions because I 
didn't want to, but I think several of the questions have been 
objectionable, but to this particular one the lady undertook 
to give her idea of what she thought about fast driving. I 
object to that. 
The Court: Objection sustained to that. She can state 
what she said to the dri-ver, if anything, and what happened 
afterwards. 
By Mr. Evans: 
Q. 1\Hss Mason, you say he went on down the road and he 
made a turn at a fast rate of speed~ 
Mr. Bremner: vYe object to that. 
The Court: Objection sustained. 
Mr. Evans: vVhat did she say? 
Note: Stenographer reads as follo,vs : 
''He slowed down for the turn naturally and after he made 
the turn he started stepping on it and I don't kno'v whether 
he thought the road didn't turn off and that 1\ir. Lutz couldn't 
lose him or what it was, but he gradually gail~ed speed until 
he was going at a. pretty fast rate of speed and he went around 
a curve and I realized that he was going too fast and I never 
have approved of fast driving-" 
By Mr. Evans: 
Q. That was in Second Street? 
A. That was on Second Street Road. 
page 46 }- Q. Let's get back and ·start where he got into 
Second Street. After he made the turn into Sec-
ond Street just go on from there and state what happened . 
.A. Well, he ·was gradually gaining speed and he got to 
going what I considered was entirely too fast and he went 
around a curve going so fast that I 'vas scared and 'vhen we 
John L. Yorke v. Charlie H .. Cottle. · 47 
• . I M~ss Marg·aret Q. Mas1n. 
got around the curve and I got my breathii said: ''Johnnie 1'' 
and he looked at n1e and laughed and said: "That is all right, 
Margaret; I kno'v this road perfectly; I drive it every morn-
ing on my route.'' . . l 
Q. Then what happened after that1 I Did he slow down 
when you said that? i 
A.. After that I thought naturally he would slow down, but 
he didn't and before I realized he 'vasn't~1 going to slow down 
it seemed like 've had come on the curve we turned over on. 
Q. N o'v when he came on to this curve you said you turned 
over on 'vhat happened? 
A. 'Veil, he came upon the curve and'heievidently didn't see 
it and he tried to cut to make it and lost control of the car 
and we went from one side of the road to the other several 
times and then evidently turned over; I GJon 't remember the 
actual turning over at all. , 
Q. What happened to you? 1 
page 47 r A. I didn't understand your question. 
Q. V\lhy don't you remembe:r," turning over? 
A. I just don't. I t•emember the car st*rting to turn over, 
but I don't remember the going over. 
1 Q. Now· do you know whether or not Mt. Yorke at the time 
or just before the time he hit this curve :Where the accident 
began took his eyes off the road 1 ! 
A. When he turned to me and laughed he took his eyes' off 
the road. : 
Q. How soon before he hit this curve wnere the accident 
'\>egan was that? · · · 
A. I couldn't say. It wasn't but a few minutes. 
Q. Now, 1\fiss lVIason, when he took this curve that you 
raised this protest about, the curve before'
1 
the one where the 
accident- began, how fast was lVIr. Yorke driving in your 
opinion? I 
J\1:r. Bremner: w_ e object unless she is uali:fied. 
By Mr. Evans: 
· Q. How fast was he driving 1 
Mr. Bremner: We object. 
The Court: If she can state ho'v fast . e was driving or 
whether she has ridden in cars enough to be able to give a 
fairly accurate estimate of it she can sta~e it. 
page 48 r By the Court: 
Q. Do you drive a car? 
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A. I do. 
The Court : She is qualified. 
By Mr. Evans : 
Q. How fast was he going at that tin1e 1 
The Court: At the thne you remonstrated with him. 
A. He w·asn 't going under 50. 
Bv ~1r. Evans: 
"Q. Did he slow down at all after you remonstrated with 
him¥ . 
.A. Just semningly for a minute. 
Q. How fast was he going when he got to the curve where 
he lost control of the car? 
A . .About the san1e rate of speed, maybe 1nore. He wasn't 
going any slower. 
By the Court: 
Q. Do you mean he 'vas going the same as at the time you 
remonstrated with him? 
.A. Yes. 
Q. You stated you spoke to him and then maybe he slowed 
do"rn a little, you said, for a minute, the way you described 
it. N o'v do you mean 'vhen he got to the turn 'vhere the acci-
dent happened he had gone back to the speed that he was going 
"rhen you spoke to him about it or was he still going 
page 49 r on at what he had slowed down to, if any? 
· .A. Vl ell, he wasn't going any slower just before 
the accident happened. There 'vas a slight hill and he lost 
possibly a little speed on the hill, but he still had his foot 
down on the accelerator and naturally 'vhen you go up a 
hill you will slo"r clown, lJut when you hit the top of the hili 
you will be going faster than you have been going. 
By Jvir. Evans : 
Q. Do you mean l1e was going as fast or faster, as you said, 
when he got to the curve as he had been going when you 
remonstrated with him? 
A. Yes, sir. 
Q. Y mi".saicl he kne'v that road because he went over it dur-
ing the dayY 
I 
,John L. Yorke v. Charlie H .. Cottle. 49 
Miss Margaret Q. Mas~n. 
I 
A. He w.ent over it evei;Y morning on his route, he told me. 
Q. What kind of work did l\{r. York~ do at that timeY 
A. He was driving a truck for the Richmond Dairy. 
Q. Ho'v long had you known 1\fr. Yorke? 
.A. Since about 1929. ! 
Q. At the time of this accident were you employed 7 
.A. Yes, I was. · 
Q. And were you injured in the accident? 
A. Yes, I was. . 
Q. And you have filed a suit against! Mr. Yorke yourself 
have you not? 
page 50 r A. Yes. 
Q. Miss ~fason, what was the condition of the 
weather that night~ I 
A. It was a very dark night. It had sprinkled a little 
just as we were· ready to leave our home because Mr. Yorke 
had the top down on his car and we d¢cided we better put 
it up. However, the rain didn't last over about five minutes; 
just a sprinkle. 
CROSS EXAl\-IINATION. 
Bv :.M:r. Bremner: 
"Q. Now, l\fiss Mason, when you and ~rfr. Yorke met that 
evening you went direct to West Broad ~treet, did you' 
A. Yes, sir. . 
Q. \Veil, now, ~Ir. Lutz went up there 1 also, didn't he f 
A. He followed us, yes, sir. : 
Q. I-Iad you talked to lV[r. Lutz or had:Mr. Yorke talked to 
lfr. Lutz prior to going up on \Vest Broad Street¥ 
A. l\fr. Yorke said that he had another couple that were 
going along and he had to get thmn. So lie suggested we take · 
both cars and he told 1\ir. Lutz to folio~ him, which he did. 
He didn't say. where he was going otherjt, han to follow him; 
I imagine to get this other couple. 
Q. Did l\rfr. Lutz go into the A. B. C. store? 
page 51 ~ A. No, he didn't. · 
Q. Well, in the package ''l ich, of course, you 
didn't see-I mean the contents of it, when Mr. Yorke came 
out of the A. B. C. store-when it was op+ned at the Wig'\vam 
there were two pints of liquor, were th~re not, or a quart? 
A. There was a quart. 1 
Q. However many drinks were taken, nb part of that liquor 
was carried back in the car when you le t the Wigwam, was 
itY 
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A. Not to my knowledge. I didn't see it carried. 
Q. It-was all consu1ned at the Wigwam, was it not~ 
A. Yes, but some people in the next booth to us came over, 
some friends of ~Ir. Y orkc, and they came over and had quite 
a few drinks at our booth. 
Q. Ifow many were in that party~ 
A. Ho'v many? 
Q. Yes, that came over to enjoy a drink. 
A. I think there were four. 
Q. And they had son1e liquor also, didn't they?, 
A. No, not to my knowledge. They were drinking beer. 
Q. And they came over and had some drinks of whisky or 
highballs? 
A. Yes. 
Q. Now how long was it from the time you arrived at the 
Wig·wam until you left? 
page 52 ~ A. Well, I judge we got there about between ten-
thirty and quarter to eleven and we left around 
t:welve-thirty. 
Q. And from the tin1e you left the Wigwam until you arrived 
at the fire-engine house or near the fire-engine house. on Cham-
berlayne Avenue how n1any times did ~{r. Yorke stop in order 
to see that 1\ifr. Lutz was following in his car? 
A. He stopped onc.e at the end of the Washington high-
way and he stopped at the fire-house. 
Q. "\"\Tell, do you n1ean at the end of the \V ashington high-
way-do you mean where that filling station is or tourist 
camp? 
A. Yes, that is where I mean. 
Q. At that point which way did you turn? 
A. To the left. 
Q. A.nd you proceeded on in 'vhich direction th~n? 
A. Well, when you cmne to the end of the \Vaslungton high-
way we turned to the left and I think it is about two blocks 
over and then you turn right and you are on Chamberlayne 
Avenue. 
Q. Well, now, just before you turned into Second Street 
Road I belie-ve you said that 1\{r. Yorke naturally slowed 
down, is that right, before he made the turn 1 
A. Yes. · .-· ' 
Q. And he also looked then to satisfy himself that Mr. Lutz 
was still following him; is that correct? · 
page 53 ~ A. Yes. 
Q. Well, now, at the point before you turned into 
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the Second Street Road how far was Mr. Lutz behind your 
car at that time? I 
A. About half a block. 
Q. So that both cars from the time they left the Wigwam 
up to the time certainly when you got into the Second Street 
Road dTove at about the same rate of speed; is that correct? 
A. Yes, I should say so. 1 
Q. VV ell, now, after he slowed down t9 make the turn into 
Second Street Road how far did ~Ir. !Yorke drive on the 
Second Street Road towards Ellerson; tl~t is, the direction in 
'vhich you were going, before the accident occurred? 
A. Well, I couldn't tell you the mile&ge. 
Q. vVell, would you say it was as much as a mile? 
A. Why, yes, I would. It would be 1nore than a mile. 
Q. ~lore than a mile~ 
A. Yes. 
Q. Well, now, after you proceeded towards Ellerson on the 
Second Street Road did you see 1\:Ir. Lutz's car any more? 
A. No, I didn't. 
Q. Did you have a mirror in front that you could see a 
car coming from the rear? "\Vas it one of those in 
pag·e 54 ~ the car f : ' 
A. I imagine so, but I don't think I noticed. 
Q. Ho'v n1any hills, if any, did you cpme down or go up 
fron1 the point where you entered the Second Street R.oad 
until the point of the accident 1 
A. '\Vell, there is one rather bad hill just before the accident 
occurred. · 
Q. And a narrow bridge at the bottom of it? 
A. Yes, a narrow bridge at the bottom. 
Q. He drove along there all right, didn't he 7 
li. No, he was going too fast when h~ hit there. 
Q. From that point there ho'v far was it to the point of the 
accident' ~ J A .. That is hard to ecause I am n ~a very good judge 
of distance at all. · · 11 
Q. I am not going to try to pin you ~wn ;. _I couldn't tell 
myself if I went over it this morning, 'but how far do you 
think it was? 
A. From the top of the hill? 
Q. Yes. 
A .. I should say it was about the distance of the length 
of this courtroom. I 
Q. You mean the top of the hill nearest: Ellerson, the direc-
tion in which you ·were going? i
1 
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Q. Miss ~{ason, do you recall what you saw, if 
anything, after you left the street that brought you into Second 
Street Road? In other words, 'vere there any houses at the 
end of that street on either corner or did the street run 
straight across Second Street Road or not~ 
A. No, the street that we came into Second Street Road 
ran p'erpendicular to Second Street R.oad; you had to turn 
either one wa.y or the other, couldn't go straight ahead, and 
we turned right and there-I mean left, and there is a little 
shack there on the corner where you turn into Second Street 
Road. 
Q. A ljttle shack on the corner. Now did Mr. Yorke put on 
his brakes? 
A. At what time Y 
Q. At any time before the accident1 
A. No. 
Q. Didn't :rvrr. Lutz have a pint of liquor in addition to the 
quart Mr. Yorke got? 
A. Not to my kno,vledge. 
Q. Didn't you see a pint that was owned by somebody on the 
table at the Wigwam 1 
A. I don't remember seeing any except a quart. 
Q. No\v how far did you drive from the fire-engine house 
on Chamberlayne A venue to the point 'vhere you turned to 
go to J\{echanicsville' ' 
page 56 r A. To which point? 
Q. To the road that led into the Second Street 
Road or the street, whichever it was . 
.A. I judge it is about three or four blocks through there. 
Q. Well, now, when did you all decide to go to Mechanics-
ville; when you were at Royal's :filling station at the end of the 
Washington highway or son1e later point 1 
A. When we left the Wigwam. 
Q. In other words, when you left the Wigwam you knew 
you were going to 1\fechanicsville? 
A. 1\{r. Yorke sug·gested we go out there when we left the 
Wigwam. 
Q. Was the Wigwam closed then or not? 
A. Yes, I· think it was. 
Q. You were going to the vVigwam at 1\fr. Yorke's sugges-
tion to get further refreshments-
A. To Mechanicsville Pike. 
Q. Yes, I mean 1\{echanicsville. That is correct 1 
A. Yes. 
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Q. Where did you say you live f 
A. On Carolina Avenue, 3314. 
Q. That is in Highland Park? 
A. Yes. 
Q. When you left the Wigwa1n with M1·. Yorke in the front 
seat did you know that the road from Royal's filling 
page 57 ~ station, which is known, I belie~e; as Norwood Ave-
nue, ran directly into Second ~h·eet Road f 
A. Yes, I did. i 
Q. Well, now, if you all had agreed at the Wigwam to go 
to ~fechanicsville for refreshments why was it that when you 
'vent to Royal's filling station you went east about two blocks, 
you said, then turned to the right in CJiamberlayne A venue 
down to the fire-house- · 
The Court: Did she say turned right at Chamber layne 
Avenue! 1 
The Witness : I said turned left. I 
Mr. Bremner: If Your Honor please-
The Court : I thought you meant she w~s turning off Cham-
berlayne A venue~ I 
Mr. Bremner: No, I haven't gotten that far yet. 
I 
Q. Let me see if I didn't understand i you, just repeating 
'vhat I thought you said; that when you: stopped at Royal's 
:filling station it was for the purpose ofj seeing if Mr. Lutz 
'vas still behind you; isn't that right? 
A. Yes, that is right. 
Q. Then that was at the end, as you call it, of Washington 
highway~ 
A. Yes. 1 
Q. And you turned left there, didn't you? 
A. Yes. I 
page 58} Q. And you went what woul1 be about two blocks 
until you got to Chamberlayn,: Avenue? 
A. Yes. I 
Q. And you turned right; isn't that t,e? 
A. Yes, that is right. 
Q. .And you continued in towards Rich .ond until you got to 
a point near the fire-house¥ 
A. Yes. 
Q. And you again looked to see if Mr.1 Lutz was following 
yool · 
A. Yes. 
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Q. Did any conversation talre place between 1\Ir. Yorke or 
1\{r. Lutz or any men1ber of the party at that timeT 
A. I don't remember anything being said. 
Q. Did J\!Ir. Lutz stop his car there or 'vhen he approached 
you did you continue on? 
A. At the fire-house? 
Q. Yes. 
A. We stopped to see that he was turning, following us, 
and when we saw he ·wa.s we continued and he followed us. 
Q. Well, then, was there any time f1~0111 the time you all 
agreed at the Wigwam to go to ~fechanicsville that Mr. Lutz 
talked to any one of you in the car prior to the accident~ 
A. I don't retnember him talking to anyone. . 
page 59 } Q. Of course, if he had stopped and talked to 
you, you would have recalled it? 
A. Yes, I would recall it. 
Q. Therefore, you say 1\ir. Lutz did not talk to any of you 
· after leaving the Wig,vanl up until the time of the accident? 
A. That is right. 
Q. No'v if you knew that Norwood Avenue led directly from 
Royal's filling- station, which is the end of No.1 Highway or, 
as you call it, Washington highway, directly into Second 
Street R.oad, wl1at was the reason for you turning right on 
Chamberlayne Avenue on down by the fire house into Labur-
nuln Avenue? 
A. I don't kno"r ~Ir. Yorke's reason, but if I had been driv-
ing· I think I 'vould have gone the same way. I very seldom 
use N orwoocl Avenue and I live in Highland Park and at the 
time I didn't kno'v but what it was just as close because I 
thought Mr. Yorke was going through Highland Park and 
East Hig-hland Park to the 1\Iechanicsville Pike and that was 
my belief until we hit Second Street Road and then 1\ir. Yorke 
said: "We will go thiR way and take a short way through 
to the Mechanicsville Pike",. and I don't know yet where that 
short cut was; I mean I don't kno'v ho'v you get to the Me-
hanicsville Pike from Second Street Road. 
page 60} RE-DIRECT EXAMINATION. 
By J.\.Ir. Evans: 
Q. 1\fiss Mason, you said in your original testimony that 
'vhen yon got to the turn where the accident happened that 
~Ir. Yorke lost control of his car. I think that is what you 
said. 
A. I thinlr so~ 
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Q. Will you please state to the jury what caused Mr. Yorke 
to lose control of his car at that point? I 
1\{r. Bren1ner: If Your Honor please, we object to the form 
of the question. She can state what occurred. 
The Court: Objection sustained. 
Bv Mr. Evans: 
• Q. Was there anything on the surface of the roadway· th~t 
caused him to lose control of his car? . · 
A. No, I don't think so. 
Witness stood aside. 
page 61 ~ CHARI.1ES H. COTTLE, 
the plaintiff, introduced in his own behalf, being 
first duly sworn, testmed as follows : ' . 
DIRECT EXAMINATION. 
By lVIr. Evans: 
Q. Please state your full name . 
... '!.. Charles H. Cottle. 
Q. Where do you live no'\v? ; 
A. I live in Clifton Forge, Virginia. 
Q. Where did you live on the 29th of' July, 19367 
A. I lived in Richmond. 
Q. How long had you been living in Richmond at that date f 
A. About three ·weeks. 
Q. Where had you been living prior to then Y 
A.. I had been living at Clifton Forge. . 
Q. Were you "\Vorking in Richmond on the 29th of July? 
A. Yes, I had been working. 
Q. Where were you working? 
A. Working at the Sanitary Grocery. 
Q. What kind of work were ,you doing? 
A. I was a clerk. 
Q. I-Io'v old are you f 
A. I will be 24 on April 3rd. . 
Q. That is, next April 3rd? I 
page 62 } A. Yes. 1• 
Q. How long had you Imowni Mr. John L. Yorke 
on the 29th of July, 19·36? 
A. About six or seven years. I 
Q. Where did you first meet Mr. Yorke? 
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A. At Virginia Polytechnic Institute. 
Q. Were you a student there Y 
A. Yes. 
Q. How long were you a student there Y 
A. Three years. 
Q. Was he also a student therb at the same time? 
A. Yes, sir. 
Q. Were you in the same class there? 
A. Yes, sir. 
Q. How long did he remain there, if you know! 
A. About four years. . 
Q. Mr. Cottle, were you· in the automobile of Mr. Yorke 
when this accident occurred Y · 
A. Yes, sir. 
Q. How did you come to be there Y 
A. I met Johnnie when he was delivering milk a~d he came 
by the store and he said we would go out some time together. 
So he called me up and we made arrangements to go out 
that night of the accident. 
page 63 ~ Q. He called you up and made arrangements for 
you to go out on this night? 
:A. Yes ; said he would get me a date or I would get one of 
my own. 
Q. He said he 'vould either get you a date or you get one1 
A. Yes. 
Q. What did you tell him Y 
A. I told him I would get myself a date. 
Q. How long before the 29th of July did he make that tele~ 
phone call to you Y 
A. I think it was the day before. 
Q. Mr. Cottle, what time was Mr. Yorke supposed ~o come 
for you! 
A~ He was supposed to have met me at eight o'clock, but 
for some reason he was held up and he didn.'t come until 
about ten o'clock or after ten. 
Q .. Was anyone with Mr. Yorke when he got to your homeY 
A. Yes, sir ; ::Miss Mason was with him. 
Q. rrhe lady who has just testified y 
·A. Yes, sir. 
Q. Had you known her before that night? 
A. No, sir, that was ~the first time I had ever met her. 
Q. What did you do? Did you get in the carY 
A. Yes, sir, I got in there. 
Q. Whose car was. it you got into? 
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A. Johnnie's car. 
page 64} Q. Who was driving·? 
A. He was driving·. 
Q. What kind of car 'vas it? 
A. Oldsmobile convertible roadster-convertible coupe. 
Q. Do you know what year model it was? 
A. It was a '36, I believe. 
Q. Do you kno'v how long Mr. Yorke had had it?. 
A. No, sir, I don't. : 
Q. Where did you go from your home? 
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A. We went to Miss Marcelle Maynard's home. 
Q. She was the young lady you had made arrangements to 
be with? i 
A. Yes. , 
Q. And did she get into the car then? 
A. Yes. 
Q. Where did you go from Miss Maynard's home? 
A. We went to the "\Vigwam. 
Q. How were you seated in the automobile on the way up 
there? A: Mr. Yorke driving· and Miss Mason was on his right, 
:M:iss Marcelle Maynard sitting behind Johnnie on the left 
and I was sitting on the right in the rumple. 
Q. What did yon do at the \Vigwam t 
A. We had some drinks and we danceCI. 
Q. How long did you stay there? 
page 65 ~ A. I believe 've stayed there about an hour and 
a half. 
Q. Who else was with you besides the 
1 
four that you have 
named? · 
A. Mr. Chester Lutz was with us and ¥iss I{ilby was with 
us. · 1 
Q. Had you known th~m before that 111ight? 
A. No, sir, that is the ·first time I ever. sa'v them. Q. Did any people join you while yo were at the Wig-
wam? 
A. Yes, it was another party joined us. 
Q. How many were in that party? I · 
A. It was four. 
Q. When you left the Wigwam where dtd you go? 
A. Well, I don't know exactly where w:
1
e were supposed to 
go, but I went along with them. . 
Q. Why didn't you know wher,e you wire supposed to go? 
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A. I never heard the conversation where they were going 
to. 
Q. Did you ride from the \Vigwam in ~Ir. Yorke's car' 
A. Yes, sir. 
Q. vVhere were you seated in his car1 
A. On the right in the ru1nble seat. 
Q. Who was on the left side of the rumble seat? 
A. :Miss ~Iaynard. 
Q. \Vho drove the car from the \Vigwam ~ 
A. ~Ir. Yorke drove. 
Q. And ~1:iss lVIason sat in front beside him? 
A. Yes, sir. 
page 66 ~ Q. Do you know what the condition of the 
weather that night had been 1 
A. It was a very dark nig·ht. 
Q. I-Iad there been any rain that night~ 
A. No, sir, not to n1y knowing it hadn't. 
Q. VVhen you left tho V\Tigwam what route did you take? 
A. I am not familiar with the ,roads. That is the first time 
I had been on the road. 
Q. \<Vas that because .you haven't been a native of Rich-
mondf 
A. Yes. 
Q. You know what road tho Wigwan1 is on? 
A. vVashington highway; yes, I know that: 
Q. Did you · cOine back down the \V ashington highway 1 
A.. Yes, sir, we did. 
Q. Did Nlr. Lutz and lVIiss I{ilby come clown there also f 
A. Yes, sir, they followed us. 
Q. In Mr. Lutz' car? 
A. Yes. 
Q. Do you kno'v the route you took from the Richmond-
Washington highway? 
A. We turned left off the Washington highway. 
Q. Now do you know where this accident occurred 1 
A. Yes, sir, I do. 
Q. ·were you familiar with that road prior to the accide1;1t? 
A. No, sir; that is the first time I ever was on it. 
pag·e 67 ~ Q. The first time you had been on it? 
A. Yes. 
Q. Ilo'v fast 'vas ]\fr. Yorke driving when he got to the 
curve where the accident began? 
Mr. Bremner: He hasn't stated he was there yet, as I 
understood it. 
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By Mr. Evans: , 
Q. You were injured in the accidenti? 
A. Yes, sir. 
59 
Mr. Bremner: I beg your pardon. I thought he asked 
about J\!Ir. Lutz' car. 
The ·Court: No, he was asking· about the driver of this 
car. 
By Mr. Evans: 
Q. You were there, weren't you 1 
A. Yes, sir. 
Q. You were still riding in the rumble seat when the ac-
cident occurred~ ~ 
A. I was. 
Q. How fast was ~Ir. Yorke driving when he got to the 
curve where the accident began 1 
A. I should say J olmnie was going about 60 miles an hour. 
Q. What side of the road was he driving on when-did he 
lose control of his car? 
A. I believe he did. 
page 68 ~ Q. \V"hat part of the road :was he driving on 
when he lost control of his car~ 
A. Before, you mean~ 
Q. At the time when the accident began. 
A. He was in the tniddle of the road. 
Q. Did he at any time g·et to either side of the road 7 
.A .• Yes, sir, after he tried to make the curve he did. · 
Q. What side did he get on~ 
A. He went to the left and then to the right. 
Q. Did he at any time get off the ro~d before the car 
turned over! I, 
A. I couldn't say definitely whether !e did or not. 
Q. What happened to you~ · 1 
A. \Vhen the car turned over I was t rown out. 
Q. ·vv ere you or not injured.? 
A. Sir1 
Q. Were you injured 1 
A. Yes, sir, I 'vas. 
Q. State to the jury what injuries yop sustained. 
A. I couldn't tell you the terms of it. ~ . 
Q. You know how it affected you? 
A. Yes, sir. I had my back injured a, d my liver was in-
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jured; I had two ribs cracked and my arm has been paralyzed 
since the accident and my ear-you can see how 
page 69 ~ that looks. 
Q. I wish you would show that to t~e jury. 
Note : Witness does so. 
Mr. Evans: I want him to take off his shirt and ·show his· 
injuries to the jury. I want thein to see his arn1 and shoul-
der. 
Note: Witness does so. 
By Mr. Evans: 
Q. 1fir. Cottle, show the jury how far you can raise your 
arm. 
Note: Witness indicates. 
Q. Is that as far as you can raise it? 
A. Yes, sir. 
Q. Can you raise it from the shoulder at allY 
A. No, sir. 
Q. Have you full use of your fingers 7 
A. Yes, sir. 
Q. Have you full use of your wrist Y 
A. Yes, sir. 
Q. But have no use of your arm other than holding it next 
to the body? 
A. No, sir. 
Q. Was your arm normal or not before the accident? 
A. Yes, sir, it was. 
Q. Is your left arm normal nowY 
A. Yes, sir. 
page 70 ~ Q. How high can you reach with itY Can you 
put it back of your head? 
A. Yes, sir. (Witness doea so.) 
Q. Could you put your right arm up like that before the 
accident? 
A. Yes. I played baseball. 
Q. What arm did you use in playing baseball? 
A. The right arm. 
Q. Now you have a bruise on the top of your shoulder? 
A. Yes, sir. 
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Q. vVas that caused by the accidentf 1 
A. Yes, sir. : 
Q. You have a sink here below the right shonlder and above 
your right shoulder blade. Was that cat\sed by the accident? 
A. Yes, sir. · 
Q. lVlr. Cottle, will you please state ~o the jury wheth~r 
your injuries were painful or not¥ · 
A. Yes, sir, they were very painful. 
Q. Describe the pain that you suffered as a result of your 
• • • I • 
lllJUI'leS. 
A. "\Veil, I can't describe how bad they were. I know the 
whole time I was in the l\femorial Hospital I never slept ~ 
wink at night. · ! · -
· · Q. Do you know whether it was necessary for 
page 71 ~ you to be given sedatives or~ something to make· 
· , : you sleepf 
A. Yes, sir, it was. 
Q. Were you or not under the care of nurses as well as 
doctorsY 
A. Yes, sir, I was. 
Q. How long did you ·stay at the 1\!Iel:norial I-Iospital Y 
A. I stayed a little over a month there. · 
Q. After you left the l\:Ien1orial wher~ did you go f 
A. I stayed with my aunt on .North 1\. venue. 
Q. Were you required to stay in bed a~ter you left the hos-
pital Y I 
A. Yes, sir, I was. I stayed in over a mont_h aftenyards. 
Q. Was that whole time spent at your 1aunt's 7 
A. Yes. 
Q. \Vhat is your aunt's nan1eY 
A. Mrs. H. E. Painter. 
Q. After that month in bed what was ~our condition 7 
A. ~ly condition didn't improve any !whatever. · 
Q. Did you re~·ain in Richmond or g·o bac~r to Clifto~ 
FA~eif remained in Richmond. l 
Q. Where did you stay? 
A. I stayed at m'y aunt's. 
Q. -\¥ere you required to stay in bed t all there? 
A. Yes, sir, I stayed most of the. time~i-n bed. 
Q. Now when was it that y u were first able to 
1)age 72 } go back to work f · 
A. I didn't until about December 1st. 
Q. 1Vbere were you employed on December 1st Y 
A.· I was employed as a h~tel clerk. I. • 
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Q. Where1 
A. Clifton Forge, Virginia. 
Q. "\Vhat salary did you make with the Sanitary Grocery 
Co.? , 
A. $16.00 a week. 
Q. What is your present salary? 
A. $27.50 a week. 
Q. 'Vhat doctors attended you in addition to Dr. Tucker, 
·who has already testified? 
A. Dr. Crutchfield, Dr. Coleman and it 'vas two other doc-
tors-Dr. ~Ieredith and one other; I don't know 'vhat his 
name· was. 
Q. I hand you a hill of Dr. C. C. Coleman, made out to you, 
for $100.00 and ask you if that is the bill Dr. Coleman ren-
dered for services to you resulting from the injuries you re-
ceived in this accident f 
A. Yes, sir, that is rig·ht. 
Note : Filed and 1narked Exhibit No. 1. 
EXIIIBIT #1. 
Richmond, V a. 11/15/36 
Mr. Charles H. Cottle, Jr., 
% l\1r. J. Roland Rooke, Attorney at Law, City. 
To C. C. COJ.JE~IAN, l\f. D. 
503 Professional Building 
page 73 ~ For Professional Services Rendered 
acct. rend. $100.00 
Treatinent while a patient in Memorial Hospital, July,. 
1936. 
Q. I hand you a bill of Drs. Graham, Faullmer & Tucker, 
for $75.00, and ask you if that bill was incurred in the same 
way? 
A. Yes, sir, that is right. 
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Dr. "\¥illiam Tate Graham 
Dr. Donald ~L Faulkner 
Dr. James T. Tucker 
Telephone 2-6327 
To DRS. GRAHA~I, FAULI{.NER AND TUCKER, 
Suite 401 ~iedical Arts BuHding 
Richmond, Va. 1 
lVIr. Charles H. Cottle, Jr., 
2409. North Avenue, 
·City. 
March 12, 1937. 
Dr. 
E,or Professional Services $75.00 
in connection \vith accident to shoulder. 
Received Payment . . ........ · ................. . 
Q. Dr. Tucker has seen you since the services for which 
this bill of $75.00 was rendered, hasn't he~ 
A. Yes. / 1 
page 74 ~ 1\{r. Bren1ner: Dr. Tucker testified his bill was 
$100.00. I * 
l\1r. Evans: That is right. 
Q. I hand you the bill of the Memoria;l Hospital which is 
itemized and which is for the total amount of $246.85 and 
ask you if that is your hospital bill at that hospital result-
ing from the same injuries 1 
A. Yes, sir, that is right. 
Note: Filed and marked Exhibit No. 3. 
EXHIBIT #3. 
Bill Payable vVhen Presented 
Richmond, Va. Aug. 25, 1936 
~{r. Charles H. Cottle, Jr. 
3120 North Ave 
~OSPITALS 
The Dooley Hospital 
The Memorial ospital 
The Saint Phi · p Hospital 
I 
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To THE MEDIGAI.J· COLLEGE OF VIRGiNIA, HOS, 




Room and Board 
~5Da~--- From July 30 to July 31 @ 3. 75 3. 75 
July 31 Aug 25 · 4. 50 112 50 
PRIVATE NURSES BOARD 
___ Days From ___ to __ _ @ 
PRIVATE NURSES BOARD 
21 Nights. __ _ 
Prescriptions 
Deli very Room Service 
Routine Laboratory 
Emergency Room Service 
Operating Room Service 
From July 31 to Aug 20,@ 70 
Ine 










. This bill does not include the physician's or ~urge on's fee. 
page 75 ~ Q. I hand you a bill of Dr. Rosher Thiiller for 
I) $12.00. 
A. That is right. 
Q. This bill is made to 1\Ir. H. E. Painter, but was this for 
s~rvices rendered to you¥ 
A. Yes, sir. 
Q. What were his services to you¥ 
A. I had something wrong 'vith my kidneys. 
Q. Was that condition the result of your injuries received 
in this accident7 
A. Yes, sir, it was. 
Note: Filed and marked Exhibit No. 4. 
EXHIBIT #4. 
MEMBER OF PHYSICIAN'S BUSINESS BUREAU, Inc. 
This state does not include charges made after the 25th of 
~~~ . 
ROSifi~R W. ~IILLER, M~ D~ 
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! 
Richmond, Va., I Feb. 26 1937 
I 
Professional Service to $12. 
To Mr. H. E. Painter 
2409 North Ave. 
City 
· Received payment . . .............. "! ••••••••• 
I 
Q. I hand you a bill for $84.00 from Mrs. F. E. King, reg.;. 
istered nurse, and ask you what that biU is for¥ 
A. That is for nursing service. I 
Q. For attending you for 1
1
. injuries from this 
page 76 } same accident 1 
~- Yes, sir. ' 
I 
Note: Filed and marked Exhibit No~ 5. 
EXHIBIT #5. 1: 
NURSES' REGISTRY 
I 
(EUGENIA CRU1IP TRIPLETT, R. N., Registrar) 
I . 
DIAL 4-4050 I DIAL 4-4092 
Richmond, VaJ., August 21, 1936 
I • 
~1:r. Charles Cottle . 
To Mrs. F. E. l{ing R.N., 
Address 500 Northside Ave 
For professional services from July 31, 1936, to August 21, 
1936, at $4.00 per day. Total. $84.00 
Received Payment, 
. . . :. ..... ............. R.N . 
Q. I hand you a bill of Marvin F. P liard, manufacture~ 
of orthopedic appliances, for an airplane splint, $15.00. What 
is that for~ 
A. That is for the splint Dr. Tucker ot for me. 
Q. Is that the splint that 'vas put on you when you were 
taken out of the plaster of paris cast f 
A. Yes, sir. 
Note : Filed and marked Exhibit N oJ 6. 
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page 77 ~ EXI-IIBIT #6. 
Mr. C. H. Cottle DATE Sept 11-1936 
~farvin F. Pollard 
}Ianufacturing of Orthopedic Ap- Steel and 
pliances Duraluminium 
Special Attention Giv€n to Alter- Braces 
ing and Repairing Leg, Ankle, Spinal, Bow 
823 North 36th Street Leg, l{nock Iuee, and 
Richmond Virginia Hip Braces 
Terms Cash 
Airplane splint 




J\IIARVIN F. POLLARD. 
Q. I hand you a bill of Atkinson & Ho,vard for $17.45, pre-
scription druggists. vVhat is that for~ 
A. That ig for drugs. 
Q. That you had to ha-ve for the same injury~ 
A. Yes, sir. 
~ote: Filed and 1narked Exhibit No. 7. 
EXHIBIT #7. 
. PHONE 3-9095 Richmond, Va., 1\farch 1st, 193 .. 
Mr. C. H. Cottle 
2409 North Ave 
In Account With 
Atkinson & Howard 
Prescription Druggists 
Terms : Strictly 30 Days 2930 North Avenue 
Aint. Acct. Rend. 17.45 
Q. Now after you went back to 1\frs. Painter 's-after you 
left the hospital and \vent to your aunt's and \Vere required 
to stay in bed a month were you or not required to pay for 
your room and board at your aunt's· during that time~ 
I 
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page 78 ~ Q. What was the amount that you were required 
to pay !\-Irs. Painter? i , 
A. I had l1een paying her $15.00 a wee~-a month, I mean; 
not a week. 
Q. For your board and room~ 
A. Yes, sir. 
Q. Dr. Tucker has testified that your arm was kept up in 
a rigid position in what is called an airplane cast for a pe-
riod of several weeks. Do you remembe1: that¥ 
A. Yes, sir, I do. I 
Q. How long- were you kept in that cast or jacket¥ 
A. Ahnost two months, I think it w~s. 
Q. "\Vas that very comfortable or notY 
A. No, sir, it wasn't. 
Q. Did you have to keep it on constan~y day and night' 
A. Yes, sir. 
Q. It was put on you in the summer-time, wasn't it? 
A. Yes, it was. 
Q. vVas it hot during that period th~t you had to have 
this ja~ket on you 1 
A. Very hot. i 
Q. Did that condition intensify your inconvenience and suf-
furi~aeyl I 
A .. Yes, sir, it did. : 
Q. Could you move your arm or body during 
pag·e 79 ~ the months you were in this plaster of paris cast 7 
A. No, sir, I couldn't. 
Q. Did your back give you any trouble! 
.A. 1\Iy back I 
Q. Yes. 
A. Sometimes it does. 
Q. Does it. still hurt you 1 
.A. Yes, sir, smnetin1es it does. 
Q. Does your ann still give you any 
A. vV ell, my arn1-I haven't any feeli 1o- where the injury 
is. In my elbow it gives me pain somet roes. 
Q. Does your arn1 g·iv~ you any 1nore p 
1 
in when it is damp 
than when the weather 1s dry! i 
A. Yes, sir, it does. 
Q. \iVhat do you do no'v for your ar i or what attention, 
if any, have you received for it I · 
A. I an1 not receiving any attention .. 
Q. I-Iave you received any sip.ce you left Dr. Tucker! 
A. No, sir, I haven't. 
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Q. llave you had any doctors at Clifton Forge to attend 
you for anything? 
A. .I have had two doctors to look at my arm. 
Q. Have they looked at it more than once ol 
A. Yes, sir, they have. 
Q. What are their names 1 
page 80 ~ A. Dr. Revercomb and Dr. ~filler. 
Q. Ho"r often haye those doctors seen you at 
Clifton Forge 1 
A. Twice· each. . 
Q. Do you know how much they charged you~ 
A. No, sir, I don't. 
Q. They haven't sent you a bill yet~ 
A. No, 'sir, they haven't. · 
Q. What was 'your condition with respect to knowing 
things and understanding things immediately following the 
accident for a period of a week or two or longer¥ 
A. I didn't know much of anything, to tell you the truth. 
Q. For how long a time? 
.A. For about two weeks. 
Q. Why was that? 
A. I was .just in a dazed state, that is all. 
Q. In addition to your other .injuries did you have any 
head injury? 
A. I had son1e on the side of my head. I had one scar 
here, too (indicating). ~ 
Q. How far did that extend? 
A. It is just two places there. 
Q. From the center of your forehead to between your eye-
brows~ 
A. Yes, sir. 
Q. Now your ear is in a cauliflower condition now, isn't 
itY 
A. Yes, sir. 
page 81 ~ Q. Was it in that condition before this acci-
dent? 
A. No, sir, 'it wasn't. 
Q. Was that caused by this accident? 
A. Yes, sir. 
Q. ~Ir. Cottle, you stated you had played baseball for V. 
P. I., didn't you? 
A. Yes, sir, that is right. 
Q.· Did you play baseball after you left V. P. I.? 
A. Yes, sir. 
Q. I think you stated you were a pitcher~ 
I 
I 
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A. I was first baseman. i 
Q. Were you considered pretty go9d \or not 7 
A. I did right well. 1 
Q. Did you have any official connectipn with the team at 
V. P. I.Y 1 
A. I was captain of the baseball team at V. P. I. 
Q. Was that the -varsity team? i 
A. Yes. , 
Q. What year 'vere you captain? 
A. 1934. 
Q. You can't play baseball now, can you? 
A. No, sir. I • ,· , 
1
,/ 
Q. ·You can't engage in any sports nb. wY./ ///// 
A. Not yery well, no, sir. ;, //~./ 
I 
page 82 ~ CROSS EXAMLNATION. 
I 
By Mr. Bremner: 
Q. Mr. Cottle, these bills havei;J.'t been !Paid, other than for 
the cast? 1 
A. That is right. 
Q. I am not going to take time to go 
1
over the whole trip 
yon took that nig·ht, but just touch on certain points. What 
time did you meet 1\fr. Yorke? ! 
.A.. I 'vould say ten-thirty. : 
Q. You were good friends all during t;he evening, weren't 
you! ' 
A. Yes, sir, we were. 
Q. It was no dispute or trouble between you 1 
A. No, sir. ' 
Q. Or between any of the four in the ·~car at any time on 
that e·vening; is that correct 1 ! · 
A. Yes, sir. I 
Q. In other words, it was a very frien,y, congenial party; 
isn't that right 1 · 
A.. That is right. I 
Q. Now when you went out to the \Vigwam after the quart 
of liquor was opened isn't it a fact th~t Mr. Lutz had a 
~~~ ,II. 
A. I couldn't tell you, sir. I had noting to do with the 
whisky. 
}Jage 83 ~ Q. I am not trying to con1p ain about you and 
liquor ; just trying to find out I· the. facts. I mean 
do you know whether l\fr. Lutz did have a pint or not? 
A. I couldn't say, no, sir. 1 • 
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Q. You don't know whether he did or not 1 
.l\... No, sir. 
Q. You did see the quart f 
A. I don't know whether it was a quart or not. 
Q. Didn't you pay ~Ir. Yorke for half of a quart of Sea-
gram'sf 
.... ~. No, sir, I didn't. 
Q. Out at the Wigwam 7 
A. No, sir. 
Q. Before you left f 
A. No, sir, I didn't. I paid for my part-I think we had 
limeades ; I paid half of tha t-I think I did. That is the only 
money I gave l\Ir. Yorke; it was for the drinks ·we had 
there. 
Q. You didn't pay him half of $1.90 for the quart of Sea-
gram's? 
A.. No, sir, I didn't. 
Q. Now how long were you at the Wigwam? 
A. I should say w·e were there about an hour and a half. 
Q. Did you have any drinks of liquor at all? 
A. Yes, ·r did. 
Q. Did you see l\Ir. Yorke take some drinks of 
page 84 ~ liquor? 
A. Yes, sir, I did. 
Q. H. ow 1nany c1 rinks would you say you consumed there, 
you and ~[r. Yorke! 
· A. I couldn't say. 
Q. Yon kept on going to the bottle-
A. No, sir, we didn't. 
Q. What becan1e of the quart at the time of leaving~ 
A. I don't know what became of it. I will tell you where 
most of it 'vent; the party that joined us drank it. 
Q. Did you know them~ 
A. I knew one person in the party. 
Q. You mean the strangers or those in the adjoining booth 
came over and drank more than you all did that had the 
liquor~ 
A. Yes, I say they did. 
Q. VVasn't 1\ir. Yorke sociable enough to take one with his 
visitors1 
A. I don't know whether he did or not; I didn't. 
Q. You didn't have strangers come from another table and 
they sat d~wn and drank your liquor and you all wouldn't 
t~ke au,y 'v1th them f 
.A.. I didn't: no, sir. 
I 
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Q. Now after leaving there did you kee the bottle taken 
into the c.ar at all~ 
.A. No, sir, I didn't. 
pag·e 85 r Q. Did you see a waiter take the bottle off the 
table~ 
.A. No, sir, I didn't. 
Q. Do you know what became of it¥ 
A. I do not. 
Q. \V ell, did you see any liquor there that night that was 
on the table around which you all were other than the quart 
of SeagTam's? 
A. No, sir, I didn't. 
Q. Now when you say that you didn't see it that doesn't 
mea.n to say to· the jury that it wasn't there, do you 7 
A. No, sir, I don't say that. 
Q. 1~ ou planned out at the Wigwam you ·would go to 1\tle-
chanicsville, the conversation or suggestion happening· to be 
mad c.; by ~{r. Yorke 1 
A. That is right. I didn't hear any of the conversation. 
Q. W eH, did you know when you left the Wigwam you 
'vere going to lVIechanicsville 1 
A. No, sir, I didn't. 
Q. Wl1en did you first learn it? 
.A. I 11ever learned it. 
Q. vV ell, did you think-
A. I thought we were going to J\.Iiss Mason's house; that 
is the impression I got. 
Q. \VeH, now, where do 1\{r. and 1\!Irs.: Painter live? 
A. On North A venue. 
page 86 ~ Q. That is North Richmon~-Barton Heights? 
A. Yes. 
Q . .And you have visited their home before, haven't you? 
A. Yes, sir, I have. I 
Q. So you were at least acquainted "lith that particular 
section of North R.ichn1ond or Barton · eights; isn't that 
true? ; 
A. I am not well acquainted ·with it, n , , sir. 
Q. I mean with that particular street f 
A. Yes, sir, I know that street. I, 
Q. I take it you also are acquainted · ith Chamberlayne 
Avm1ue? 
A. No, sir, I don't know it. I never 'VIas on it before. 
Q. \Vhen you came back do you recall stopping at a lunch-
room and filling station and tourist camp ,on the Washington 
highway just before you turned to the left1l: 
r;-·-
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A. No, sir, I don't. 
Q. Well, did Mr. Yorke stop¥ 
A.. He stopped once, yes, sir. 
Q. \oVhere was -that place he stopped? 
A. That was after the turn was made, the first turn; we 
stopped. 
Q. How far after you made the first turn was it before he 
stopped? 
A. Afterwards? 
page 87 ~ Q. Yes. 
A. I couldn't say definitely; I don't know. 
Q. Was it in Richmond? 
A. I don't know whether it was or not. 
Q. Was it where the electric lights were hurning in that 
section ai 
A. Yes, sir. I know it was a fire house there; that was 
pointed out to me. 
Q. Which side of the street was that on? 
A. I think it was on the right; 1. am not sure. 
Q. G-oing which way? 
A. Coming in. 
Q. You recall the fire house as being on the right of Cham-
ber layne A venue? 
A. On the left. 
Q. Now which Y 
A. On the left. 
Q. Did you stop there Y 
A. Yes, sir, we stopped there. 
Q. And then where did you go after ·that Y 
A. We went on straight. 
Q. For ho,v long a distance Y 
A. I don't know how long a distance. 
Q. Tell the jury as near as you can recall after you saw 
that fire house. 
page 88 r A. I ·would say two or three blocks we went. 
Q. Then which way did you go? 
A. Turned to the left. 
Q. Then how fat did you go on that highway or street? 
A. I don't know.' 
Q. Do you remember turning to the left again off that road 
or street? 
A. No, sir, I don't. 
Q. Don't recall turning to the left-
. A. After that? 
Q. Yes .. 
l ' 
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Q. You didn't know that the road tha yon turned off and 
went out to Second Street that the str~et ended there near 
a shack before you turned to the left? lrou don't recall that, 
~yoof I 
A. How is that? , 
Q. Do you remember seeing any shac~ or wooden shack at 
the end of the street where you turned: when you came on 
Second Street Road f ' 
A. No, sir, ·I don't. It was very dark;! I couldn't see. 
Q. Do you recall getting on the · Secor~.d Street Road 1 
A. Sure, yes, sir. i 
Q. How far did you drive on the Secc;lnd Street Road be-
fore the accident 7 ' 
page 89 ~ A. How far 1 
Q. Yes. 
A. I would say about two miles. 
Q. When l1ave you been over that road 1 
.A. That was the first time I have· been I over it. 
Q. I don't mean prior to the accident 
A. I was over it one time after that. i 
Q. When 1 About a week or ten days 1 ago Y 
A. No, sir. : 
Q. How long ago? i 
.l\. I would say right after the accide~t is when I was on 
the road. : 
Q. You were in the hospital for fouri weeks and then at 
JVIr. and Mrs. Painter's for about a mdnth 1 
A. Yes, sir. : 
Q. Was it after that? i 
A. Yes, sir. She took me there ; my aunt took me out. 
Q. Was 1\iiss Mason along? !' 
A. No, sir. 
Q. J\Iiss Maynard 1 I • 
A. No, sir. l Q. Mr. Lutz? , 
.A. No, sir, he wasn't. I • 
Q. Who went with you? 
A. It was a boy went with . e-do you want the 
page 90 } names f II 
Q. Yes. 
A. 1\ir. Wallace, ~Irs. Painter and· her1 daughter. Q. Anybody else 1 1 
A. No, sir, it wasn't. 
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Q. If you didn't know where Chan1berlayne Avenue was, 
didn't know these roads, didn't know Second Street Road, 
how do you know that was the road that you went the night 
of the accident 7 
A. I didn't say it was. They said it was the road; they 
took me over it .. 
.. Q. Wh~n you went over the road with Mrs. Painter and 
1fr. Wallace and this other party you didn't know whether 
that was the road you traveled the night of the accident or 
not, did you~ 
A. No, sir, I didn't. 
Q. In other words, you couldn't tell now, could you, the 
road you actually took after you came from the Wigwam to 
the time of the accident, could you? 
A. No, sir, I couldn't. 
Q. Now you say you drove on Second Street Road about 
two miles? 
A. Yes, sir. 
Q. Do you state that from your recollection Clf driving that 
distance on the night of the accident or do you state it to 
the jury from what l\1rs. Painter and 1\!r. vVallace 
pag·e 91 r and your other friend pointed out and told you? 
A. I said it fron1 my estimation myself. 
Q. vVell, now, bow do you arrive at a distance of two miles 
'vhen you tell the jury you don't know or haven't any recol-
lection of when yon got on Second Street Road 1 How do 
you fix the distance'! 
A. The distance fr01n where? 
Q. A few minutes ago I asked you what distance did you 
travel after you got on Second Street Road and you said about 
a distance of two n1iles. 
A. Yes, sir, that is right. 
Q. I later asked you if you knew 'vhen you turned into 
Second Street Road and your answer, as I understood it, was 
no. 
A. I told you when I turned into Second Street Road. 
Q. All right. vVhat sort of condition existed at the in-
tersection? 
A.. \Vhat do vou n1ean? 
Q. When you turned in. 
l\fr. Evans: If Your Ifonor please, I object to the form 
and manner of these questions because I think it is pointedly 
tended to confusP. the ·witness about a fact that is already ex-
I 
\ 
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plained. As I understand th,b witness' testimony 
page 92 ~ it is- I 
1\fr. Bremner : If Your Honor please, I object 
to his stating his understanding. . 
The Court: I think the question is proper. The jury will 
consider it, the fact this young· 1nan ha~ said he was unfa-
miliar with the road, but that doesn't ke~p counsel from hav-
ing· the right to question him. 
Afr. Evans: Ife may not know what r()ad is Second Street 
Road. 
The Court: He has told the jury he is unfamiliar with 
those localities and he' has been back out there and some 
other person told him that was the road. The jury has it 
before them. 
By !tfr. Bremner: 
Q. Can you recall which direction did you turn when you 
arrived on Second Street Road? 
A. I don't even know where Second Street Road is. 
Q. Then if you don't know wl1ere Second Street Road is 
and don't kno'v which way you turned into it-
A. I can tell you the general direction 'we came. We came 
from the Wigwan1 down Washington highway and turned 
left and went about two blocks, I would say, and turned left-
Q. You turned left again~ , 1 
A. Yes, and went out that road. 
pag-e 93 ~ Q. I just call your attention that if you come 
fron1 the \.:Vig·wam down to the filling station that 
vou mP-ntioued and turn to the left for about hvo blocks and 
then turn to the left again you would dri~e out highway No. 
2 towards I-Ianover and Bowling Greeno~ do you know that? 
A. No, sir, I don't. I 
Q. Do you recall after you left the Wigwam turning any 
direction other than to the left twice pr·br to the accident? 
A. Do whatf · 
Q. Isn't it a fact that from the time y h left the Wigwam 
to the time of the accident you only made two turns and both 
those turns were to the left; isn't that cor ect? 
A. Yes, sir. 
I 
RE-DIRECT EXA~MINAT 'ON. 
I 
I 
Mr. Evans: I 
Q. Mr. Cottle, you were asked by Mr. ·Bremner when after 
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the accident you had been out there to the place 'vhere you 
were told that it occurred. 
A. Yes, sir. 
Q. I think you testified that you had been out there some-
time after you got out of the hospital with Mrs. 
page 94 ~ Painter, your aunt. 
A. Yes, sir. 
Q. And probably with her husband Mr. Painter. Were 
you out there at any tune after that 7 
.A. Yes, sir, I was out there. 
Q. Who were you out there with after that1 
A. I went out with vou and Mr. Rooke one afternoon. 
Q. How many times~ 
A. Twice. 
RE-CROSS EXAMINATION. 
By 1\fr. Bremner : 
Q. Did you understand my question this morning when I 
asked you how long before today it was that you were out 
there and your reply was no, you hadn't been, and then I said 
was it just before the date it was set for trial before and 
after calling your attention to that you then answered you 
went out with Mrs. Painter and Mr. Wallace and somebody 
else¥ 
A. I thought you said the first time. I meant the first time. 
Q. I will ask you now when was the last time you were out 
there?· 
A. I don't recall exactly when it was. It was about three 
weeks ago. 
. Q. Shortly before the last time that this case 
page 95 ~ was set down for trial when it was continued on 
account of nir . .Sledd's absence¥ 
A. The first thne, yes, sir. 
Q. Who was with you on that occasion? 
.A.. 1\fr. Rooke and 1\fr. Evans. 
Q. Who else? 
A. I don't think anyone else. 
Q. Don't you know whether anybody else Y 
A. That was all. 
Q. Who pointed out the place of the accident on that oc-
casion about three 'veeks ago? 
A. It wasn't pointed out, I don't think. 
Q. Do you know 'vhere it took place 1 · 
A. I have an idea, yes, sir, where it was. 
I 
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Q. When did you form an idea as to where the accident 
occurred; when you were with 1\'Irs. Paint rand 1\{r. Wallace? 
A. Yes, sir, that is wh~n. . I . 
Q. I understood you th1s morning to state you didn't know 
the road before they told you. Is that correct? 
A. Who is that T 
Q. Did they tell you the road you tqok or did you tell 
fu~l : 
A. I· didn't know the road I took, to tell you the truth. 
Q. Then when you went out with 1\'I~s. Painter and Mr. 
Wallace you didn't know where the accident took place, did 
yoof · : 
A. No, sir. I knew what curve it was on; I 
page 96 r didn't know for sure whether. that was the place 
or not. I 
Q. Now do you rnean to tell the juryi that although you 
were unfamiliar with the roads, that you 1
1 
can't describe any-
thing as you entered Second Street Road, and that on a road 
with as many curves as Second Street :I;toad has that on a 
dark night, a road you had never been oyer before and that 
you were so unfamiliar with the road itself, that Mrs. Painter 
had to show you, that you could pick out: the curve on which 
:it happened? I 
A. Yes, sir, that is right. 
Q. Although you didn't know what J;oad it w~s on? 
A. No, sir, I didn't. ! 
Q. I wish you would look at th_ose gentlemen and tell them 
if your recollection is such that you coultln 't even tell them 
on what road it happened how it is yoll can remember on 
what particular curve it happened 1 
A. I didn't say I remen1ber on 'vhat cu:t;ove it was . 
. 1\fr. Bremner:. 1\'Ir. \Villiams, will you ~~·read his answer to 
that other question f · 
Note: Stenographer reads as follows: 
"No, sir. I knew what curve it was on; I didn't know for 
sure whether that was the place or n~t. ''I 
Q. In answer to that question what di~ you mean by tell-
ing the jury you didn't know what road, ~ut knew the curve? 
A. That was pointed out to 1 me~ page 97 } Q. By whom? . 
A. By Mr. Rooke and 1\{r. Evans. 
Q. Then did you ever know what curve it took place on 
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until you '~ent o~t '~ith theJ'tto,r1~s about three weeks ago.? 
A. No, Sll', I dldn t. v0/ 
RE-DIRFJCT EXA~IINATION. 
By ~fr. Evans: 
Q. lVIr. Cottle, did you go out, before you went with us, 
with ~[rs. Painter? 
A. Yes, sir, I did. 
Q. Was :Mr. Painter with you when you went out there 1 
A. No, sir, he wasn't. 
Q. vYho else was with you when you 'vent out with Mrs. 
Painter? 
A. A boy friend of mine-Saber Wallace was the boy's 
nmne-lYirs. Painter, her daughter and myself. 
Q. When you went out there on that occasion how soon 
after the accident was it? 
A. That was about two months' afterwards. 
Q. Was the place to which Mr. Rooke and you and I went 
the same place that you went to V{hen you went with }Irs. 
Paibterf 
A. Yes, sir, it was. 
Q. \Vas it the smne roadf 
A. Yes, sir. 
page 98 ~ Q. \Vere the same conditions present with respect 
to that road that you went to with nfrs. Painter 
and later went to with ~Ir. Rooke and me that have been de-
scribed here today by lVIr. Sadler and l\Hss 1\fason and the 
others that testified¥ 
Mr. Bremner: . If Your Honor please, we O·bject to that. 
The Court: That is making this witness draw a conclusion. 
If it is any other witness that has seen it the 'vhole three 
times I think it would be all right, but as it is it is d~pendent 
upon too many circumsta~ces. 
By 1\fr. Evans: 
Q. Was the road you went to with 1\ir. Rooke and me the 
same road you went to with l\frs. Painter previously~ 
A. Yes, sir. 
Q. Now how many times did you go out there with 1\{r. 
Rooke and mef 
A. Twice I think was all. 
Q. And the last thue was just before this case was to be 
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A. Yes, sir. I 
Q. Don't you remember there were others with us when 
've went out there? 
A. The second time, yes, sir. 
page 99 ~ Q. Who was with us at that time¥ 
A. The second time 1 
Q. Yes, sir. · 
A. lVliss Maynard, Miss Mason, Mr. iR·ooke and yourself. 
Q. Now the :first time we went out there who was with us, 
if anybody? 
A. ~ir. Rooke and you. 
Q. Is that all? 
A. Yes, sir. 
RE-CROSS EXAl\fiNATION. 
Bv ~{r. Bretnner: 
' ·Q. Now, ~Ir. Cottle, I hate to keep on after you, but this 
morning when you 'vere on the stand ~ncl again less than 
five minutes ago didn't I ask you if anybody was out there ' 
when you went out there other than tl,le two lawyers and 
didn't you answer no? · 
A. When was that? 
Q. When I questioned you less than fiv:e minutes ago about 
your visits to the scene of the acciden~ I asked you the 
specific question who was along besides the attorneys and 
YOU said- , 
"' A.. The first time-
Q. Just a minute-and you said: "I don't remember" and 
I asked if anybody else was there with the at-
pag-e 100 ~ torneys and didn't you tell ~ose gentlemen no Y 
A. I said the first time it ~~;vas, but the second 
time all of us 'vere along. 
Q. Was. there any particular reason wP.y you happened to 
forget lVIiss ~Iaynard entirely and the olh. er party was with 
You at the scene of the accident? 
"' A. No, sir, no reason I know of. , 
Q. Well, 'vhat broug·ht it to your attention? 
A. The :first time we went out I told f"ou Mr. Rooke and 
1\tlr. Evans went with us; the second thnJ
1
. we went out was a -
few weeks ago. 
Q. This morning after questioning· ·3 pu at some length 
about it didn't you say.in effect to the jury that the only time 
you had been out there was 'vhen you ent out with Mrs. 
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. Painter, 1\{r. Wallace and Mrs. Painter's daughter' Isn't 
that correct Y 
A. I don't think I said the only time, no, sir. I said the 
first time. · 
Q. Then when I asked you if anybody else was along with 
you other than the lawyers why didn't you answer then 1\Iiss 
l\iaynard and the others were along and not wait until Mr. 
Evans took von back for the second or third time on re-direct 
examination"~ ,·' ~-I don't know why. ~<./ 
Witness stood aside. l/ t/ 
11 
page 101 ~ DR. \V. G. CRUTCHFIELD, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
· By Mr. Evans: 
Q. Dr. Crutchfield, where is your office Y . 
_ A. Professional Building and Memorial Hospital. , 
Q. Do you specialize in any particular branch of medicine 
or surgery~ 
A. Hnrgery of the nervous system. 
Q. Did you attend :Nit~. Cottle, the man who has just testi-
fied in this case~ · 
A. Yes. 
Q. When did you attend him f 
A.. From July 30, 1936, until August 25, 1936. 
Q. Where did you attend him f 
A. Memorial Hospital. 
Q. Have you seen him since the last. date you mentioned 
thereY 
A. I saw him yesterday. I don't recall having seen him at 
any other time. ' 
Q. Yon did see him yesterday? 
A. Yes. 
Q. Did yon make any examination of him yes-
page 102 ~ terday 7 
A. ·Yes. 
Q. Doctor, when yon first saw him what was his condi-
tionf 
A. Well, he had a laceration of his right ear, he had weak-
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and scratches over his body; on X-raYj examination it was 
found ~e h~d some fractures o~ h~s spine?. and he ~ad a bruise 
over his right eye. On admission to ~he hospital he was · 
drowsy and somewhat irritable and co~used .. · 
Q. What treatment did you give him ?
1 
A. Well, the wounds were cleaned up and dressed and he 
was given anti-tetanus serum; that is, seru1n to prevent lock-
jaw, and he was examined many times to find out exactly 
the extent of his injuries and I believe it: was Dr. Tucker who 
put the plaster cast on his spine and also in such a way it 
would keep his right arm up because of the injury .to the 
nerves about his shoulder which caused the shoulder joint 
to droop with a tendency to dislocation, and the arm was put 
up in this position (indicating) and we treated him during his 
.stay in the hospital for his wounds and t!reated his symptoms 
as they arose. 
Q. When you say we treated him 'vho do you mean Y 
A. Well, everyone on this neurologic~} service. 
Q. You mean several different doctors Y 
page 103 } .A. Yes. I 
Q. Were they under your :direction? 
.A. Well, the service-Dr. Coleman anp I are· in charge of 
the service. i 
Q. Dr. C. C. Coleman¥ , 
A. Yes. 
Q. Did Dr. Coleman render any tre~tment or service to 
~[r. ·Cottle? 
A. Yes. 
Q. I believe you said you specialize jn nervous troubles. 
Suppose you tell me again what you said you specialize in. 
A. ·We specialize in the surgical treatment of diseases of 
the brain and spine and spinal cord and lnerves. 
Q. Will you please state whether or not 1\fr. Cottle suffered 
any injury to his brain or his nerves or whether there would 
be any injury to them or damage to ther· as a result of the 
other physical injuries that you know h I had and the treat-
ment that he went through? 
A. Well, when he first came to the hosjpital he was drowsy 
and confused and 've attributed that to}·njury to his brain. 
He had beP.n unconscious for a while an he had a mild con-
c~ssion of his brain. Now the injury to : is right shoulder-
thP. fact that he couldn't use his shoulder, couldn't elevate his 
arm, he couldn't bring· his forearm to him, this 
page 104 } part of his shoulder was par I lyzed; now that re-
sulted from injury to the ner ~s in the neck wher(ll' 
82 Supreme Court of Appeals of Virginia. 
Dr. lV. G. 'Cn.ttchfield. 
they come off of the spine. He also, aside from the paralysis, 
had nu1nbness over his shoulder and down over the back por-
tion of his forearm, which was in keeping with the injury to 
the nP.rves in the neck. 
Q. 'Vhen you exa1nined l\fr. Cottle yesterday did you find 
. that he was fully and completely cured f 
A. No, he still shows evidence of tho nerve injury in his 
neck. There has been some in1provernent in his condition 
since he left thP. hospital, but he is still unable to raise his 
arm. He has reg·ained the power to bend his arm-bring his 
arm up to him, but that power is not as strong as it should be. 
Then the extP.nsion of his arm, when h.e tries to straighten 
it out. he can do that now, but it is weak, and aside from the 
weakness the muscles. over the shoulder are withered up, in-
dicating the nerve sup,ply has been dan1aged, and the same 
is true of thP. n1uscle.s' over what \ve call the scapula-! was 
trying to think of tile con1mon word-shoulder blade. 
Q. I think I~a think of that easier. 
A. Those mu es have shrunken up as a result of lack of 
nerve supply. 
Q. From your experience and knowleclg·e and 
page 105 ~ frorn inforn1ation gained by you from the condi-
tion that you found J\tfr. Cottle in and the treat-
ment that he has had and the pain and suffering he has had and 
the effect upon him of the injuries 'vhich you found on yester-
day he still has, would you or not say that affects his general 
physical and mental condition? 
A. I a1n no n1ental expert, I won't branch out in that field, 
but. of course, a person that is used to using a right arm and 
suddenly loses the use of it-I know ~t would affect me; I 
don't know how it affects this patient .. 
Q. Aren't those injuries and the condition in which Mr. 
Cottle is now such as would naturally have a depressing ef-
fect upon him 1 
A. vV ell, I should think the loss of an arm would be right 
depressing. 
Q. vVill you state whether or not :Nir,: Cottle's injuries were 
. painful in your opinion and also from the actual knowledge 
you have of his condition fro1n your treatment of hin1 f 
A. Of course, he had pain during his stay in the hospital. 
Q. Great pain or little pain? · 
A. I just don't know. Of course, he was bruised up; he 
had a lot of bruises over his body and he was sore and un-
comfortable for several days. I don't think after he got over 
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the immediate effects of the itjury that this nerve 
page 106 } injury in his neck was partfcularly painful. Of 
course, that is merely a subJective opinion. 
Q. Yon mean that is something only tne person that has it 
can describe f 
A. ·Yes, sir, absolutely. 
Q. Are the injuries he had such as would normally bring 
about great pain 1 
A. Yes, sir, ordinarily. He had an il!ljury to his spine-
several injuries to his spine, bruises all over his body and 
they were painful injuries, of course. ~ 
Q. ~fr. Cottle has testified that he still has pain in his arm 
and sometimes in his back 'vhen undet certain conditions 
and uses and .particularly, I think he said, his arm would 
pain him when it would be damp-when the 'veather would 
be damp. Is that a normal and probable ;result of the kind of 
injuries he had? 
A. I would expect him to have some pain, yes. 
Q. Will that continue indefinitely- or not 1 
A. That I don't know. 
Q. vVhat was the an1ount of the char~es rendered by you 
and Dr. Coleman~ I 
A. I haven't any record of it. 
J\fr. Bremner: I think the bill is in. 
Bv lVIr. Evans: 
· Q. Now this ear-:Nir. Cottle's right ear was 
page 107 ~ injured in this accident, wasn't it? 
A.Y~. I 
Q. Does that injury to his ear indicate that his head had 
a severe blow or not f I 
A. Well, I can't say from the standpoilt. of the ear because 
that could be chewed up and look like it s-
Q. There is no evidence of that. 1 
.A. We "ill assume it wasn't chewed ur:t, but in view of the 
fact that he has that type of injury to lllis ear and also the 
type of nerve injury he has means that iJ!t the process of be-
ing· hurt his neck and shoulders were pulled apart, so to speak, 
and the shoulder was pulled down and ithe head pulled in 
that direction (indicating) in order to p II these nerves out 
in his neck. 
Q. If his ear was injured in this accident and not chewed, 
that would be from the blow or some blow that probably 
pushed his head over1 
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A. I assume he got a blow over his ear that cut up the 
ear itself. · 
Q. Did he have any other injuries about his head? 
A. He had some bruises-he had a bruise over his right 
· eye, he had many brush burns or scratches over the neck, 
right shoulder and chest, his abdomen was painful and he 
also had some pain in his back. ./ 
Q. Now you are a brain specialist, aren't you 7 
page 108 ~ A. Well, I try to be. 
Q. Well, I an1 sure you are. You have been 
practicing brain surgery for sometime, haven't you Y 
A. Several years. 
Q. Would the kind of blow you have described, resulting 
in those injuries you have described, be such as would affect 
his brain in some way 1 I mean cause some damage to his 
brain or not 7 
A. Well, of course, you don't have to get hit in any one 
direction to injure the brain. Son1e people fall down and 
never touch the head and get an injury to the brain. That 
was based on the fact this man was unconscious for a while 
and he was drowsy and sMtperous after he came into the 
hospital, which indicated he did have some injury to his brain. 
Witness stood aside. 
page 109 ~ A. J. •CARR, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Evans: 
Q. State your full name. 
A. A. J. Cahr. 
Mr. Bremner : \V e admit that is a view of the road out 
there. We do not admit it shows the condition of the road 
on the night of the accident. 
Mr. Evans: If you admit those, we won't have to ask any 
questions of the witness. Do you admit this, too~ This is a 
picture of the car. 
Mr. Bremner: Yes. 
Bv Mr. Evans: 
· ··Q. Did yon take these two pictures Y 
I 
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. A. Yes, sir. I, 
Q. What is your business? 
1 
. A. Commercial photographic ·work. 1
1 Q. Did you go out· on Secpnd Street Road at 
page 110 ~ the request of 1\{r. Rooke and!myself to take those 
A. Yes.' 
pictures sometime recently f 
Q. Have you a memorandum of the time you took them? 
A. Yes, sir. , 
Q. State the date and hour. Let me put it this way. I 
offer in evidence and ask to be marked Exqibit No. 8 the photo-
graph taken by you looking in what direction? 
A. Looking- south, looking towards Ricpmond. 
I 
Note: Filed and marked Exhibit No. 8. 
page 111 } (Exhibit No. 8 filed with ~manuscript in- the 
Clerk's office.) 
page 112 } Q. .And I offer in evidence and ask to be marked 
Exhibit No. 9 a photograph t*ken by you looking 
in what direction f 
A. Looking north, approximately. 
I 
Note: Filed and marked Exhibit No. ~-
pag·e 113 } (Exhibit No. 9 :filed with inanuscript in the 
Clerk's office.) 
page 114} Q. 'VVhat time?· 
A. About 1 P., 1\L, March 1~, 1937. 
Q. What road?· I 
A. Second Street R,oad. 
Q. What county? · 
A. I d,on't know. · I 
1\'Ir. Bremner: We admit it is Henrie~ 
· 1\fr. Evans: 'Ve also· offer in evidence aild ask to be marked 
Exhibit· No. 10 a photograph of the Yotw car taken after 
it was damaged. 
1\fr. Bremner: We are not objecting . o the introduction 
of these pictures. VV e admit they sho'v [ just what they do 
show. Whether or not this is the curve, or not we are not 
prepared to say, I am not sufficiently acquainted with the road 
myself, bnt we admit that is a view of par of Second Street 
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Road in Henrico. As to whether that is the curve where it took 
place is a question. 
The Court: If counsel wish to introduce further evidence 
to show whether that is the place of accident they will be al-
lowed to do so; if not, the pictures will be in for just what 
they show. 
Note: Picture of automobile filed and marked Exhibit 
No. 10. 
Witness stood aside. 
page 115 ~ (Exhibit No. 10 filed with manuscript 1n the 
Clerk's office.) / 
vVv 
page 116 ~ C. L. LUTZ, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXA~IINATION. 
By l\{r. Evans : 
Q. State your full name. 
A. Chester Livingston Lutz. 
Q. Where do you live? 
A. 2515 VV est Grace. 
Q. Hichmond, Virginia? 
A. Yes, sir. 
Q. Wha.t is your business? 
A. Transportation manager, General Baking Company. 
Q. Ho'v long have you lived in Richmond 1 
A. Since ~Iay, 1936. 
Q. Where did you come from to Richmond? 
A. Trenton, N. J. 
Q. How long had you lived up there~ 
A. Eight years. 
Q. Do you know :Miss ICilby1 
A. Yes. 
Q. vVhere does ~Iiss IGlby live Y 
A. Lakeside Park, Trenton, N. J". 
page 117 ~ Q. Were you with l\1r. Yorke, Mr. Cottle, Miss 
l\1:aynard and l\Hss Mason on the night of July 291 1936f 
A. Yes, sir. 
Q. Did you accompany some young lady! 
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A. Miss Kilby. 
1
1 
Q. What is l\1iss Kilby's full name? 
A. J.VIiss '·Helen May IG.lby. I 
Q. With whom was she staying at that time? 
A. J.Vliss l\1:ason. 
Q. Were you driving your own autoniobil~ that nightY 
A. Yes, sir. 
Q. Was ·lVIiss Kilby riding· with you? 
A. Yes, sir. 
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Q. What kind of car were you driving? 
A. Ford V -8 touring sedan. 
Q. Had you met any of these people b~fore that night other 
than :Miss Kilby? 
A. l\Hss Mason. 
Q. How long· had you known };Iiss 1\Iason? 
A. About a week, I believe. 
Q. Had you known any of the others? 
A. No, sir. 
Q. You met them all that first night except 1\Hss Mason? 
A .. Yes, sir. 
Q. At that time were you familiar with the 
page 118 } streets of Richmond and the roadways adjacent to 
Richmond? 
A. I knew nothing of them. 
Q. I-Iow did you happen to be with $is group of young 
people that nig·ht? 
A. I was invited by Miss Mason. 
Q. What time did you meet ~Iiss Kilby? 
A. About quarter after nine, I believe, or nine· o'clock. 
Q. At Miss Mason's home? 
A. Yes, sil·. 
Q. Did you stay at l\Hss l\1:ason 's home for a while after 
you got there? I 
A. A short "rhile, yes. I. 
Q. Did anyone come there while you w~re there to get Miss 
Mason? 1 
A. l\fr. Yorke. 
Q. This gentleman sitting here? 
A. Yes, sir. 
Q. Did he come in an automobile? 
A. Yes, sir. 
Q. What kind of automobile? 
A. Oldsmobile. 
Q. What type? 
A. Cabriolet, I believe. 
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Q .. Was it old or new? 
A. New. 
page 119 ~ Q. Did you go with :Miss Mason and Mr. Yorke 
. when they left the house that nightt 
A. No. 
Q. Did you get in your car! 
A. Yes, sir. · 
Q. Did Miss J\iiason get in Mr. Yorke's car? 
A. Yes, sir. 
Q. And Miss l{ilby in yours 7 
A. Yes, sir. 
Q. Did you follow Mr. ·Yorke's car from J\iiiss Mason's 
homeY 
A. Yes, sir. 
Q. Where did Mr. Yorke drive his car to :first? 
A. I think WP. went down Broad Street. 
Q. Did you know \vhere he was going 7 
A. I didn't know where, but I was trying to follow him. I 
knew he was g·oing down Broad Street. 
Q. You followed him on Broad .Street? 
A. Yes, sir. 
Q. \Vhere did lie g·o actually when he finally stopped Y 
A. He finally stopped at the A. B. C .. store. 
Q. On Broad Street? 
A. Yes, sir. 
Q. Where did you stop? 
A. He stopped on one side of Broad Street and I stopped 
on the other sidP.. 
page 120 ~ Q. Do you know whether Mi\ Yorke went into 
the A. B. C. store? 
A. I believe he did, yes, sir. 
Q. Did you go in the A. B. C. store? 
A. Yes, sir. 
Q. Did you get anything in the A. B. C. store T 
A. Yes, sir. 
Q. What did you get? 
A. A pint. 
Q. A pint of whisky? 
A. Yes, sir. 
Q. And your car was across the street 1 
A. Yes, sir. 
Q. Do you know whether you were headed east or west on 
Broad Street 1 
A. I was headed P.ast. 
Q. And he was headed west Y 
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A. Yes, sir. i -
Q. Now which was nearest the A. B. I. store, your car or 
his? I _ 
A. 1\fy car, I believe. 1 
Q. Now do you know whether 1\fr. Yorke bought any whisky 
in the A. B. C. store? 
1 
• 
A. That I don't know. I wasn't with 1 him. 
Q. Now did you come on back or did yon follow Mr. Yorke's 
car back into North Richmond? : 
A. I followed as far back! as Brookland Park 
page 121 } Boulevard. . 
Q. Then what happ'ened? 
.A. He told me to wait there. : 
Q. Why did he tell you to 'vait there? I 
A. Because he wanted to g·o and get another -couple. 
Q. Why didn't he want you to continue to follow him while 
he got the other couple 1 : 
A.. Afraid. he 'vould lose me, I think. 
Q. Was 1\fr. Yorke familiar with the fact that you didn't 
know the streets of Richmond well or didn't know the ad-
jacent roadways 1 
A. I believe he did . 
. Mr. Bremner:. I think all these questiops are leading, Your 
Honor, and I obJect. , · : 
The Court: He just has said he had only been in town a 
week. I will allow that question to be a~swered if he knows 
'vhy the man left him there. I 
A. I think he knew I wasn't familiar 1 with them. 
Q. You waited there then with Miss IGlby¥ 
A. Yes, we waited. i 
Q. How long did you have to wait b!ore Mr. Yorke re-
turned? 
li .. I don't know exactly, but I imag·t· e about fifteen or 
twenty minutes. i 
Q. When 1\fr. Yorke returned who was ith him, if anyone¥ 
A. 1\fr. ·Cottle and Miss laynard. 
page 122 } Q. Was Miss Mason still . · th him? 
A. Yes, sir. 1 
Q. Where were ~Ir. Cottle and Miss Maynard seated In 
}{r. Yorke's carf 
A. In the rumble seat. 
Q. Where was 1\fiss 1\fason seated 1 
.A. Beside Mr. Yorke. 
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Q. Where did you go fron1 there? 
A. To the vYig·wam. 
Q. Where is the \Vig·wam? 
A. Up along the 'Vashington highway. 
Q. How do you know where that was' 
A. They told n1e. 
Q. How did you get up there? 
A. I drove my cnr. 
Q. Did you or not follow I\'Ir. Yorke's car 1 
A.. No-yes, he was ahead of me. 
Q. vYhen you arrived at the Wig·wam had Mr. Yorke and 
the group with him gotten inside of the building? 
A. That isn't clear in my mind; I don't know. 
Q. Do you know where the Yorke car was parked at the 
Wigwam? 
A. Yes, I do. 
Q. vVhere was it parked? 
A. It was parked-you go up the highway li)re this, here 
is the vVigwam, my car was right here, drove right 
page 123 ~ straight in. _ 
Q. \Vhere did you park? 
A. Not far fron1 him, close by; might be two cars in be-
tween; I don't know for sure. 
Q. How long did you all stay at the \Vigwam? 
A. I hnag·ine we left there about twelve-fifteen; between 
twelve-fifteen and twelve-thirty, I irnagine. 
Q. Did anybody take anything to drink there f 
A. I don't know. 
Q. Did you drink anything there~ 
.A. I did very little. 
Q. Did any people join the six of you all1 Did anybody 
else join you there~ 
A. At the vVigwam? 
Q. Yes. 
A. Several. 
Q. Do you know how many joined you? 
A. I don't know, but it was quite a few. 
Q. During the tin1e you were all there together what else 
was done besides such drinking as might have been done t 
A. Dancing. 
Q. \Vas there some means for dancing there? 
A. A niclrel machine. I guess they call it. 
Q. Put in a nickel and play records t 
A. Yes. 
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.A. Yes. 
Q. Did all of you dance? 
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A. Y P.S, as far as I took notice. I didn't take notice of 
all, but I imagined they all danced. 
Q. You danced T 
A. Yes. 
Q. Whom did you dance with~ 
... t\.. My friend Miss Kilby. 
Q. When you left the Wigwam where did you go? 
A. We come down the Washington highway. I didn't know 
where we 'vere going; Mr. Yorke told me to follow him. 
Q. Had you and J\tir. Yorke had any! conversation about 
'vhere you were goingY 
A. No, 've didn't. He just told me to fpllow him. 
Q. Who told you to follow him 1 
A. Well, they were all talking. I wouldn't say for sure 
who it was. 
Q. Told you to follow the Yorke carT 
A. YP.s, I was to follow the Yorke car. 
Q. You said you didn't kno'v where they were going? 
A. No, sir, I didn't. 
Q. \Vha t did you do? 
A. I tried to follow them. 
Q. Did you actually follow; the Yorke car? 
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drive as fast as he did. 
Q. It has been testified here that the Yorke car went past 
and turned down there somewhere and that you came up 
abreast of the Yorke car and then you we:p.t on out some road 
in that vicinity. Do you remen1ber that? 
A. I remember on the first tu1~n he wait~d for me; he didn't 
drive past the road, but he waited for me. 
Q. Where was that turn he waited for yon? 
A. I don't know. 
Q. Do you know whether there was an 1 kind of building at 
that turn f 
A. I don't know that. 
Q. Did he wait for you at any other tur .? 
A. Yes, he did. ! 
Q. After that f 
A. Yes. 
Q . .And what was the occasion for him waiting at that turn, 
the second time? · I . 
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A. I believe he drove past the corner and backed up and 
told me this 'vas the road up there. 
Q. Then you continued to follow him 1 
.... ~. Yes. 
Q. Just go on from there and state what happened. Did 
you follow him from there on after that second 
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A. Well, I didn't follow him, not in sight of 
him ; he was ahead of me. 
Q. Did he get out of sight of you after you started after 
that second timeT 
A. After a short distance, yes. 
Q. You followed him and he got out of sight of you? 
A. Yes. 
Q. When did you next see Mr. Yorke's car? 
A. It was turned over at the accident. 
Q. Did you see it turn over 7 · 
A. No, sir. 
Q. You drove up on it and found there had been a wreck Y 
A. Yes, sir. 
Q. Was his car 'vhen you got there actually turned over f 
A. No, sir. 
Q. In what position was it i 
A. It was sitting to an angle on the left-hand side of the 
road, the front wheels off of the highway down sort of a little 
ditch down there. 
The Court: I didn't hear the last part. 
The Witness : Sort of little ditch along the side of the 
road. 
By Mr. Bremner: 
Q. Yon said the front wheels were there? 
A. The front wheels were off the highway. 
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Q .. And that was on the left side of the road 
for the direction in which they had been going? 
A. That is right. 
Q. When you drove up did you see anything first before 
you saw the car? .. 
A. Yes, I did. 
Q. What did you see first? 
A. I saw a black object in the road. 
Q. What did you· do' 
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A. Why I pulled up alongside it and .topped. 
Q. What was that black object? ~~ 
A. Mr. Cottle. , 
Q. Where was he in the road with relation to the Yorke 
car? 
A. Before my car? 
Q. How far from the Yorke car was Mr. Cottle's bodyY 
A. I imagine about 15 feet back of the bar, maybe 20. 
Q. Was his body between your car and! the Yorke car? 
A. No, I had-I thought it was some object in the road 
and I was g·oing to pull around it and I come to a stop al-
most right close by him. 1! • 
Q. Did you get out? 
A. Yes, sir. 
Q. Did you investigate the object! 
A. ·Y e's, I did. , 
page 128 ~ Q. And, learned it was 1\IIr. 'Cottle? 
A. Yes, sir. 
Q. Now what was lVIr. Cottle's condition 1 Was he con-
scious or unconscious¥ 
A. He was unconscious. 
Q. Did you see any evidence of injur~ on him Y 
A. Not at that time; at the time I got out of the car, no. 
Q. What did Miss Kilby do? 1 
A·. :Miss Kilby ran over to the other car, ove-r to the ·dam-
aged car, to lVIr. Yorke's car. " · 
Q. Is Miss Kilby any relation to any of the parties in this 
accident¥ ' 
A. A cousin of Miss lVIason, I believe, ·or second cousin. 
Q. Did you see any other person on the 
1
roadway 7 
A. Yes, I reached down to pick Mr. Cottle up and then I 
saw Miss Maynard. 1 
Q. 'Vhere ·was Miss :Niaynard 1 I 
A. She was 4 or 5 feet over on the bank from Mr. Cottle, 
off of the roadway. I , 
Q. Was she prostrate or in some other position 7 
A. She,was at thP. time I saw her, but when I got there she 
was sitting up. I · 
Q. Then 'vhat did you do¥ 
A. I ran over and grabbed her and left lVIr. Cottle there. 
page 129 ~ By the ·Court: 
Q. Which side of the road was she on? 
A. The right-hand side of the road. · 
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·Q. You 'vent over to l\Ess ~faynard ¥ 
A. That is right. 
Q. What did you do to assist her? 
A. I got her up on her feet and asked her how she was and 
she tall\:ed. 
Q. Did she talk clearly? 
A. No, she didn't. 
Q. V\lha t did you do? 
A. I leaned her up ag·ainst the side of the car and went 
down and got :Mr. Cottle. 
Q. Did you have any difficulty g·etting ~fr. Cottle up¥ 
A. I didn't at that tinw; I couldn't get him up. · 
Q. You couldn't get him up? 
A. No, sir. 
Q. Why couldn't you¥ 
A. He was unconscious and I saw then he was injured~ 
That is the time I saw he was injured. 
Q. You couldn't lift him? 
A. No, sir. 
Q. Did you finally get him up f 
A. It is hard for me to state right here what 
page 130 ~ happened because I was so scared, but I did get 
him up. I don't know how, but I did. 
Q. Did you see l\Ir. Yorke there at that tin1e f 
·A. I did, yes. 
Q. Where was 1\f r. Yorke wl1en you first sa'v him 1 
A. He was standing up close-when I :first saw him f 
Q. Yes. 
A. Well, I was working with 1\fr. Cottle and Miss ~faynard 
on the ground by the time I saw hin1. This wasn't at the 
very instant as soon as I got out of the car; this 'vas after 
I was there a while and lie 'vas out of the car standing be-
side his car. 
Q. Now did yon say anything to him? 
A. I didn't at that time, no. I didn't say a thing to him. 
Q. Did he lend any assistance to you in getting up these 
people? 
A. No, he didn't. 
Q. vVha t did he do, if anything 1 
A. When I finally got n1yself straightened out he got in 
his car and tried io start his car. 
Q. 1\fr. Yorke did that? 
A. Yes, sir. 
Q. Did he succeed in starting l1is carf 
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A. No ; it wouldn't run. . 
Q. Did you say anything o him f 
page 131 ~ A. I don't recall. i· 
Q. Did he say anything to, you? 
A. He told mP. "we have to get out of here as soon as we 
can". - ' 
~- Now you finally got Mr. Cottle in yqur car, I believe you 
sa1d! · · 
A. Yes. 
Q. And then you got Miss Maynard in: your car? 
A. No, I had-before I got ~Ir. Cottle in I had the other-
! had at least one girl in the car; whether I had them all in 
by the time I got :Nir. Cottle in I don't kriow. 
Q. You finally did get Mr. Cottle ancl Miss Maynard and 
Miss :Niason all in your carY 
A. Yes. I may have helped g·et l\{r. Cottle in at least; I 
don't know for sure. I have a faint recollection of someone 
coming-so1neone coming up in the road in the meantime and 
. stopping just about the time I got hi111 in; I had him partly 
in. I don't k"llow whether I had help then or not. . 
Q. '\Vhcre did l\Hss K:ilby go f 
A. lVIiss IGlby was helping l\fiss ~Iason all the time; she 
was helping get her in. ' 
Q. Did 1\IIiss l{ilby get in your car also;? 
.A. Yes, sir. ' 
Q. Then you had all the injured people in your car? 
A. All of them. 
page 132 ~ Q. Did you know where you were? 
A. No, I didn;t. : 
Q. Did you know where to go? 
A. No, I didn't. 
Q. Well, what did you do? 1\IIiss Kilqy didn't know, did 
she! 1· A. No, she didn't. 
Q. What did you do to get all these peop~·- back to the proper 
place for attention f • 
A. We ~aw a car coming· up the road a d w:e asked them if 
they would show us the way to the hospi ~al-this is the first 
car that came up the road-and they sf'id-the gentleman 
that was driving said-I told him it 'vas ' bad accident and 
he said: "Don't mention about being· a · accident here be-
cause I have my grandmother (or mother-in-law) back in the 
car, taking· her to the hospital; she has heart trouble and she 
will die.'' So then we 'vaited for anoth~r car. 
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Q. Then what happened? 
A. It 'wasn't, I believe, an interval of over two minutes 
before another car was there. . So we followed-! turned 
around and asked him if he would lead me in and he said: 
''Y P.S, follow me and I will lead you in". 
Q. When you got in the city limits did you meet anyone 7 
A. We got son1e place, I don't know whether the city limits, 
but n1et an officer on a motorcycle. 
page 133 ~ Q. What did he do~ 
A. The man ahead of us I was following got 
.out of the car and said something to him and the officer come 
back and beckoned his head to me, and 've went then. 
Q. He took you on through Y · 
A. Yes. 
Q. vVhere did he take you 1 
A. To 'the ~Iemorial Hospital. 
Q. Now did ~Ir. Yorke come with you 7 
A. No, he didn't. Q. VVhere did he goT 
A. I d<i>n 't know. · 
Q. Where did you last see Mr. Yorke?-
A. By the car. 
Q. Was he still trying; to get it started 1 
A. No. he was out of it then. 
Q. He had stopped trying· to get it started T 
A. Yes. 
Q. Did he at any time lend any assistance getting the peo-
,ple in~ 
A. If he did I didn't see it. 
Q. If he had done it wouldn't you have seen it 7 
A. I don't know whether I would or not. 
, Q. Did you drive your car around any curves before you 
came upon this wrecked Yorke car? 
A. Yes, it was a curved road J?ractically the 
page 134 ~ whole way after we made the last turn. 
Q. A curved road? 
A. Yes, sort of curved road. 
Q. Did the road that you had been driving from after you 
made that last turn is that the one where you all had stopped 
and backed up 1 
A. Yes, the way I recall, yes. 
Q. From there you say the road curved on to the point of 
the accident? 
A. Yes; sort of crest in the road and curved also. 
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Q. Were there any hills and slopes i!i the road from the 
point you backed up to the point of th I accident? 
A. ~,rom where we backed up to th point of the acci-
dent? · 
Q. Yes .. 
A. Yes, there were. 
Q. !fills and curves 1 
A. Yes. 
Q. Ifow far would you say it was from the point you 
backed up and got on this road to the pla~e where the wrecked 
car was found by you¥ 
A. I imagine-it is not over a mile. I don't think I trav-
eled over a mile. I • 
Q. Was there any curve or how close to the 
. page 135 ~ wrecked car was the nearest curve towards Rich-
mond? · 
A. I don't know. 
Q. Had you rounded any curve sometime before you got to 
the wrecked car? 
A. Yes, we went around a slight curve the whole time 
from where we stopped and backed up until we got to 'vhere 
the car was. 1 
Q. Do you mean a continuous curye or: a series of them Y 
A. Well, I don't know, but I know it was a curve. I don't 
know. I know it was a curve therey/ ... ;. 
I t/;J/: 
CROSS EXA~IINATION. ; 
By Mr. Bremner: 
Q. Now, .~fr. Lutz, when you met Mr. Yorke where was 
it? Where did you meet him that night for the first timeY 
A. At the Mason home. · ~ 
Q. When you left ~Iiss ~{ason 's home id you know .he was 
going and you were going to the A. B. C store at that time 7 
A. I think the suggestion was made, les. 
Q. Then when you left 1\'Iiss J\{ason's home you both ex-
pected to buy liquor, did you not? 
A. I don't know if he did or not, but I did. · 
Q. \Vho was it sa. id something about J.~ You said some-
thing was said about it. · · 
A. He just told me to follo · him to the A. B. C. 
pag·e 136 } store. \Vhether he was going· to buy liquor or not, 
· I didn't know. ' 
Q. You thought he might have been ~·oing up there for 
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SOUle other purpose 1 vV eren 't you and 1\fr. Yorke in the 
A. B. C. store tog·ether? 
A .. No, sir, not that I recall. 
Q. Do you say you were or weren't¥ 
A. \V e weren't. If we were I didn't see him. 
Q. Do you know whether he got liquor or not that night 1 
A. I don't kno,v. 
Q. You tell this jury that you don't recall hin1 taking a 
quart of Seagram's in to· the table in the Wigwam~ 
A. I certainly don't. 
Q. Did you see any Seagram's there¥ 
A. I bought a pint. · 
Q. What kind1 
A. Seagram's. 
Q. You didn't see the quart at all T 
A. If it was there I didn't see it that ni~ht. 
Q. But you tell this jury you are certa1n you did see a 
pint on the table 1 
A. It was a pint there, I g·uess; it was mine, anyway. 
Q. I take it you shared 'it with some of your friends, did . 
you not¥ 
A .. vYell, it was quite a few at the table; I don't know. 
Q. \¥ere the lady friends that went out with 
page 137 ~ you and ~Ir. Yorke and Nlr. Cottle-they were at 
the table, weren't they¥ 
i\.. It was several tables there~ we had quite a bunch around 
there. It was a 1nixed crowd, both ladies and gentlemen. 
Q. The pint wasn't hidden out at the Wigwam, was it? I 
mean anybody in the party could see a pint sitting on the-
table out there? 
A. And everybody helped themselves. 
Q. Do you recall that some people from another table came 
over~ 
A. Yes. 
Q. They had a little liquor, too, didn't they¥ 
A. That I don't know. 
Q. Do you mean your lady friend 1\Iiss Kilby and you and 
the four of the other car, that is six, and the other table, 
the other four fro1n another table that came over, that would 
be ten-how long did the pint last with the tent 
A. I can't tell you. 
Q. It didn't go quite around, did it? 
A. That I don't know. 
Q. You wouldn't say it did, would you~ 
A. No. 
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Q. vYell, before you left the \Vigwa I did you know that 
you were all going on· another party t get some refresh-
tnents 1 I 
A. The only thing I knew we were going after 
page 138 ~ son1ething to eat. 
Q. That is what I mean. 
A. Yes, something to eat. 
Q. Did you know where you were going 1 
A. I did not. 
Q. You stayed at the Wigwan1 until J\IIr. Smith, whoever 
the proprietor is, was about to close, isn't that right Y 
A. I don't know. It was around twelve-fifteen. I don't 
know 'vhat time they close. 
Q. When the liquor ran out didn't you all agree to go 
somew~ere lse and that point was J\IIechanicsvillef 
A. Th don't know. I didn't do any agreeing what-
ever. idn't know where I was at except I 'vas at the Wig-
\vam. 
Q. you didn't see any liquor in the posses~ion of any of the 
party 'vhen you all agreed to go somewhere else, did you f 
A. I did.n 't look around. 
Q. Who suggested going to l\{echanicsville 1 
A. I don't kno·w. 
Q. Did you hear it discussed~ 
.A.. No, I didn't. 
Q. Well, 'vhen you left the Wigwam did you know you;r 
'vav back to Richmond¥ · 
A. Yes, I did. 
Q. Well, then, did you know they were g·oing· to l\{echanics-
ville? 
A. No, I didn't. 
page 139 ~ Q. \Veil, then, 'vhy 'vas it 1necessary, if you 
knew your way back to Ricimond-what 'vere 
you depending on the other car for? , 
.A.. Well, we 'van ted to go some place el.· e to get something 
~e~. I 
Q. You wanted to go somewhere else~ Then you did hear 
an agremnent that you were going somewjl10re else to eat? 
A. They told me to follow t.he1n to get ~on1ething to eat. 
Q. You remember specific mention of 'Ut, don't you 7 
A. Yes, I remember of hearing somet ·'ng about it. 
Q. Didn't they serve sandwiches at th I Wigwam? 
A. I don't know. If they did we didn'~ have any. 
Q. In other words, you just engaged i 1 the drinking and 
the dancing, is that right? 1 
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A. That is right. 
Q . .And talked with your friends; ·that is right, isn't itl 
A. Yes. 
Q. Now, Mr. Lutz, you droye carefully with your lady 
friend Miss I\ilby in the car, didn't you~ 
A. Yes, sir. 
Q. You are certain of that, aren't you f 
A. Yes, sir. 
Q. And you kept up .with Mr. Yorke practically all the 
way, didn't you~ 
A. He waited for me; I didn't keep up with 
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Q. I-Ie was in sight of you, wasri 't he 1 
A. No, he wasn't. 
Q. How far away was he1 
A. At what time 1 
Q. At any time after you left the Wigwam t 
A. I can't say that, I don't know, but he was out of my 
sight. 
Q. Well, now, isn't it a fact that you only turned to the 
left twice after you left the Wigwam to the point of the ac-
cident? 
A. As far as I know, yes. 
Q. Isn't that right? You tell this jury that you don't re-
call turning any other way than to the left twice after you 
left the Wigwam; isn't that true? 
A. All left turns is all I remember making. . 
Q. Well, there was nothing about your condition that you 
wouldn't remember the turns you made, was it, on a serious 
occasion like that? 
A. Certainly not. . 
Q. And you tell this jury that you know positively you 
onlv made two turns to the left; isn't that right? 
A. That is all I recall making. 
Q. And the first turn you made to the left you remember 
it was when you turned off the highway that the Wigwam 
was on? The Wigwam was on U. S. Highway 
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A. That is right. 
Q. The macadan1 road. You know where that road is T 
A. Yes, sir. · 
Q. Well, no,v, the first turn you made to the left was off 
that highway, wasn't it1 
.A. As far as I know, yes. 
/ 
r 
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I Q. As far as you know f I 
A. I do·n 't know where we turned off. the highway. 
Q. Do you rernember getting off th~t highway¥, 
A. We must have. 
101 
Q. Do you remember it~ Do you reypember leaving that 
highway? I 
A. I don't remember leaving the high~ay. I didn't know 
when we drove off of it, but I remember making a left turn 
0~ 1 
Q. Do you remember after you made the left turn off ~he 
Wig-wam highway, we will call it, you drove two or three 
miles before you made the next left turn T 
A. It was a distance; I don't know how far. 
Q. Would you say a n1ile or two f 1 
A. I don't know the distance. 
Q. As \veil as your recollection serve~ you 1 
A. I don't know. I can't say because I don't know the 
distance. I was unfamiliar with the ro~d. 
Q. Unfamiliarity with a road doesn't make 
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does it f How long a time did you drive from 
the time you made the first left turn to ~~.the time you made 
the second left turn? · 
A. I don't know that. 1 
Q. vVould you say five minutes? I . 
A. I don't know. 
Q. Ten minutes? 
A. I don't know. 
Q. Fifteen minutes f 
A.. I don't know. 
Q. You don't remember that, either? 
ll. ~o, sir. . 
Q. W el!, how far did you drh:e from tpe tim~ ynu turned 
off the Highway No.1 or the Wigwam road until Mr. Yorke 
stopped the second time 1 · l 
ll. I don 't know. ~ 
Q. Tell the jury to the best of your r ollection how long 
it was. I 
A. I don't know how far it was. 
Q. How long a tin1e? I 
· ll. I don't know that. I didn't time n1~self. 
Q. l!r. Lutz, is there any reason you can't g·ive those gen-
tlenlen some estimate of the time that elapsed between the 
first stop 1\Ir. Yorke made and the second stop he made? 
I 
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A. If I knew I would tell them. I don't know. 
page 143 ~ Q. vVould you say it was as much· as half an 
hour~ 
.A. I don't kno·w that. 
Q. It may have been as mt;1ch as half an hour~ \Vould you 
say it may h~ve been as much as an hour? 
A. I don't know. 
Q. You don't know whether it might have been as much 
as an hour~ Did you stop for any considerable length of 
time from the time you left the \\Tigwanl up until the time 
of the accidento? 
.A. Any considerable length of time 7 
Q. Yes . 
.A. No, we didn't. 
Q. How long· a tinw elapsed from the time you left the 
Wig\vam, which is liighway No. 1, to the time you drove up 
to the point of the accident 1 
A. I don't know. 
Q. 'V ould you say it was an hour 1 
.A. No, it wasn't an hour; I know that. 
Q. vVell, about how long do you think? 
A. I don't know. 
Q. Do you know l\Ir. John Sledd~ 
A. No, I don't. 
Q. Did you sec . the g·entlen1an in the courtroom today or 
here in the City H.all that escorted you with the injured 
people to the point where the officer came along 
pag·e 144 ~ on the 1notorcycle;l Did you see him here today? 
A. No, I dicb1't. I wouldn't know him if I did 
see him. 
Q. Did you see any colored people at the scene of the ac-
cident~ 
A. No, I didn't. 
Q. Do you know the name of the party that stopped with 
his mother-in-law with heart failure f 
A. No, sir. 
Q. You don't know who that was? 
A. No, sir. / 
Q. 'Vhich ,,~ay was the~l!r going?· Towards Richmond~ 
A. Going the smne \Vay I turned the car around to come 
to Rich1nond. 
Q. In other words, it was going towards Richmond? 
A. I imagine it was· because I come the same way it was 
going. 
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Q. What about" the gentleman who did!escort you 1 Which 
'vav did he come 1 · 
A. The same way. 
Q. You n1ean from towards Richmond 1 
.l\. He didn't have to turn around to bring nie to Rich-
mond, I know that. 
Q. In other words, if you had continued on and there had 
been no accident, you would haye met the gentleman that 
brought you all to Richmond~ 
A. That is right. 
pag·e 145 ~ Q. Now you are positive that the rear of that 
car was in the highway, aren't you? 
A. No, I am not. 
Q. You said the front wheels 'vere in the ditch, did you 
not, and part of it was on the road 1 
A. I didn't pay attention to the car. 
Q. Well, now, let me see if you can remember. About 
thirty minutes back didn't you· hear His Honor, ,Judge 
Miller, ask you to repeat a certain answer and the ste-
nogTapher or you repeated that the front wheels were in the 
ditch¥ 
A. That is right. 
Q. Well, is that correct Y 
A. That is correct. : 
Q. And isn't the ditch real close to the'hard surface there1 
A. The only thing I know about it is this: I bad to walk 
around in front in sort of a plo,ved field to get around the · 
front of the car. 
Q. But the front wheels were in the ditch, weren't they? 
A. I don't know whether they were down in the ditch or 
over the ditch; I don't know, but I had to walk around in a 
plowed field to get to the front of the ~r. 
Q. I:Iave you been out there since the!: accident? 
A. I have not. 
Q. You haven't been on that road 1 1 
A. If I did, I didn't kno'\ . ivhether I was on 
page 146 }- the road the accident 11appe 
1 
ed on. 
Q. And I don't suppose you could go there now 
if you tried to? j / 
A. I don't imagine I could. ! / 
RE-DIRECT EXAMINA JON. 
By Mr. Evans: 
Q. Mr. Lutz, after you backed up the second time-when 
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you stopped the second time and backed up you made a left 
turn, I believe you said 1 . 
A. Yes. 
·Q. Then you got onto a hard surfaced road, did you 1 
Mr. Bremner: I object to the leading question. 
By Mr. Evans: 
Q. vVhat kind of road did you get on¥ What kind of road 
was it? 
A. It was like a gravel like-you mean the last road where 
the accident was on?. ' 
Q. Yes. . 
A. It looked like a gravel road; may have been gravel on 
the side qf it; the center was hard, the sides soft. 
Q. You testified on your direct examination that the acci-
dent happened on a road that had_ some curves on it? 
A. Yes, sir, that is right.. 
Q. And hills and slopes Y 
page 147 ~ A. Yes. 
Q. Do you remember in which direction those 
curves were or whether they were in several directions 1 
A. Well, it seemed to me the leading car was to the left; 
going down the road it seemed like I was going like that. 
Q. \Vere there any curves to the right when you were on 
that road? 
A. I don't recall if there was. 
RE-CROSS EXA!iiNATION. 
By Mr. Bremner: 
Q. You just mentioned that the sides of the road were 
soft. You are talking· about near the point of the accident 
over on the side of the road was soft ; isn't that true ? 
A. I don't lrno'v if soft or not, but I know it was gravel 
up on the road like little stones. 
RE-DIRECT EXAMINATION. 
By Mr. Evans: 
Q. Where were these gravel up on the road? 
A. They wer.en 't in the centei"; along- the sides of the road. 
Q. Along the shoulders? 
A. Yes. 
Q. Not in the center? 
A. No, sir. 
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Mr. Bremner: vVe object to that as leading. 
page 148} The Court: Fro1n what t~e witness previously 
answered I don't think tha~ que~tion is leading. 
Objection overruled. · 
RE-CROSS EXA~iLNATION. 
By ~Ir. Bremner: '· 
Q. For how long a distance did you see that gravel, 
whether it was on the hard surface or ·on the shoulder 7 That 
soft portion you mentioned a while ago, how far from the 
place where the car was back towards Richmond did that con-
tinue? · 
A. I don't know. Where I saw the gr~vel was there where 
I picked Mr. Cottle up and Miss 1\{aynard. 
RE-DIRE·CT EXAI\£INATION. 
By :Wlr. Evans : 
Q. 1\Ir. Lutz, from the time you got on the road on which 
the accident occurred until you arrived at the point where 
the Yorke car was how fast were you driving? 
A. About 30 miles an hour. 
Q. When l\1:r. Yorke got ahead of you how fast was he 
driving on that road? ' · 
1\fr. Bremner: If Your Honor please, we object--
The Court: It is obvious when he got out of sight he 
couldn't tell. If he is able to tell until he did get 
page 149 ~ out of sight by comparison with his own speed, 
I will let him state. 
Mr. Bremner: If Your Honor pleasej isn't this true, that 
the evidence so far from the plaintiff hirrtself is that the point 
where they turned into the Second Strelt Road to the point 
of accident 'vas two ·miles. Now we obj 1ct to it as being too 
remote. This 'vitness has also said-1 'y recollection is he 
said after he backed up it was a very li~tle 'vhile before the 
other car was. out of his sig·ht and it 'ls going away from 
him and that was, he stated, son1e mile o h~.ro from the place 
of the accident. ' 
The Court: The obje,ction is sustain 'd. 
1\fr. Evans : Exception. 
Witness stood aside. 
106 ' Supreme Court *ls of .Virginia. 
page 150 ~ MISS HELEN MAE KILBY, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified a~ follows: 
DIRECT EXAMINATION. 
By Mr. Evans : 
Q. Miss ICilby, state your full name¥ 
A. Helen Mae Kilby. 
Q. How old are you Y 
A. Twenty-two. 
Q. Where do you 1ive? 
A. Trenton, N. J. 
Q. Did you live there on the 29th day of July, 1936? 
A. Yes. 
Q. Are you related to }IIiss Margaret 1\iason, who has tes-
tified here today 1 
A. Yes. 
Q. vVhat is your relationship to her y 
A. Cousin. 
Q. Were you a guest of Miss Mason on July 29th, 1936 Y 
A. Yes. 
Q. Did you have an engagement on the night of the 29th 
of July, 1936, with Mr. Lutz, who has just tes-
page 151 ~ tified Y 
A. Yes. 
Q. Did you go with ~Ir. Lutz to some place in or outside 
of Richmond that nightf I will change it. Did Mr. Lutz 
call for you at 1\tiiss Mason's home? 
A. Yes. 
Q. Did anyone call for Miss Mason that night Y 
A. Yes. 
Q. Who called for Miss Mason Y 
A. Mr. Yorke. 
Mr. Bremner: In order to sa~e time, we will admit-we 
make no contradiction of the meetings, if that will help. 
By ]\lfr. Evans : 
Q. In whose car did you ride that night? 
A. J\1r. Lutz'. 
Q. And in whose car did Miss Mason ride? 
A. Mr. Yorke's. 
Q. Mr. Lutz has testified that you all made a trip over to 
Richmond and then you waited over in North Richmond 
'1 
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until Mr. Yorke and the others went to !get Mr. Cottle. Is 
that true? . 1 
A. That is right. 
Q. When ~ir. Yorke r~turned who was in his car _besides 
himself and Miss Mason? 
A. Mr. Cottle and Miss Maynard. 
page 152 ~ Q. Had you known any of those people before, 
except Miss Mason and :Wir. Lutz Y 
A. No, I didn't. 
Q. That is the first time you had ever met them Y 
A. Yes. 
Q. Where did you go from that point t •. Did you go some-
where and dance? 
A. Yes. 
Q. Do you know the name of the place you went toT 
A. The Wigwam. ' 
Q. What did you all do when you got to the Wigwam Y 
A. Oh, we danced and sat around and 'talked. 
Q. How long did you stay at the Wig:wam 7 
A. I don't exactly know how long wei stayed there. 
Q. When you left the Wigwam in who~e car did you ride? 
A. I rode in 1\IIr. Lutz'. · · : 
Q .. Did the others ride in the same Paf that they got out 
there in; lVIr. Yorke's car 7 , 
A. Yes. \ 
Q. Do you know how they were seated in Mr. Yorke's carY 
A. Miss Mason was beside 1\ir. Yorke, ,and Mr. Cottle and -
l\!Iiss 1\iaynard was in .the rumble seat.: . 
Q. You came on back from the Wigwam 
1 
Did Mr. Lutz' fol-
low Mr. Yorke's carY 
A. Yes. 
page 15p ~ Q. Did he continue to follow it? 
A. Yes. I . 
Q. Did Mr. Yorke's car at any time ~t q,head· of you so 
far you couldn't see it? l ~ 
A. No, I wouldn't say we couldn't see it. 
Q. Now did you actually see 1\{r. Yor 's car in the acci-
dent? 
A. No. 
Q. Was his car in an ·accident! 
A. Yes. 
Q. When you ·arrived at the place where his car had been 
in the accident what did you find 1 
A. Well, the car was sitting upright ivhen we got there. 
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Mr. Yorke and J\tiiss Mason was in the car and 1\{r. Cottle 
and 1\fiss Maynard was on the ground. 
Q. Mr. Yorke and lVIiss lVIason still in the automobile¥ 
A. Yes. 
Q. What did you do f 
A. I got out of our car and holloaed for :Niiss Mason. Then 
when I heard her answer I walked over to the car and she 
tried to get out and couldn't; that is, the door was sprung. 
So Mr. Yorke crawled out over her and I took hold of his 
shoulders. Then !'liss J\tiason got out on the other side. 
Q. Did you assist Miss :Niason? 
A. She got out of the car. by herself, but I 
page 154 ~ helped her around the car to our car. 
Q. Did you help her around the front or back 
of the car1 
A. Around the front of the car. 
Q. In what position was Mr. Yorke's car with relation to 
the smooth surface of the road? 
A. Well, the right rear wheel was on the road; that is, on 
the edge of the road. • 
Q. Where was the rest of lVIr. Yorke's car? 
- A. Sort of in the field. 
Q. On the right or left side for the direction in which vou 
all had been going¥ .. 
A. The left side. 
Q. You walked around the front of the car? 
A. Yes. · 
Q. Did you assist lVIiss Mason back to lVIr. Lutz' car? 
A. Yes. 
Q. What did :Nir. Lutz do? 
A. I didn't pay much attention to him; he was over by 1\tir. 
Cottle. 
Q. Did yon ·see :Wir. Yorke there· after you had assisted 
Miss 1VIason f After 1VIiss Mason left the car did you again 
see Mr. Yorke? ' 
A. He was standing around just like we were. 
Q. You got all these injured persons in Nlr. Lutz' car 
finally? 
page 155 ~ A. Yes. 
Q. And did Mr. Yorke get in Mr. Lutz' car, 
too? 
A. No. 
Q. What did J\tir. Yorke ~o? 
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A. He stayed there, I guess. 
Q. What .did 1\{r. Lutz do' after you got th~:Ql all _in the 
tear.? · · 
A. He-helped me get in the car.~~ld t}len ~e .t~rned---:-9roye 
do·wn the road. 
Q. vVhere did you sit on this return trip:f 
A. On a fishing box on the floor in the back. 
Q. Did you help anybody while g·oing along? 
.A. I held 1\tf r. Cottle's head and held a handkerchief to 
. :1\fiss l\Iason 's head. · · 
Q. Did JVIr. Cottle appear to be injured? 
.A. Yes, he di.d. 
Q. VVas he eonscious. or .UJ!COnscious 1 
A. .Unconscious. 
Q. 1Vhere did you take the injured persons' 
A. vVe took them to-I .just. don't know the name of the 
hospital. 
Q. You brought them b&ck to Richmond to a hospital? 
.A. Yes. 
Q. Did you meet anyone on the way' 
A. What do you mean? 
Q. To bring you back. You all didn't know 
page 156 } where to go, did you 1 
· . A. No, I didn't' kno\v where to go. 
· Q. VVere you fa1niliar with that section out there? 
.A. No. . . 
Q. Had you ever been out there before~ 
.A. No. 
· Q. Was Mr. ·Lutz familiar with it¥ 
A. t don't believe so. 
Q. How did you finally get to a hospital Y 
A. We follo,ved some man for a piece? I don't know just 
how far, and then a policeman led us the rest of the way. 
Q. Did he lead you to the hospital? ~ 
A. Yes. I 
Q. N O\V do you remember the conditi 1 n or kind of road 
-·this was on '\Vhich the accident· -occurred-~ 
A. It was a road that had curves in i~~ and it was sort of 
'like a crown; it is a crowned road. I 
Q. What do you mean by -a crowned~~ oad f 
A. It is high in the center ·and slopes ·_own. 
· Q· And you say it had curves· in it. )d it have any hills 
on Itf · 
A. Yes. 
Q. Did those curves go in any particular direction' 
110 Supreme Court of Appeals of Virginia. 
ll!liss Helen, JJ:lae ·Kilby4 
A. They went-
. · . Q. Going from Richmond, of course. 
page 157 ~ A. Both ways ; they went this way and that 
. way. 
Q. Went right and went left¥ 
A. Yes. 
Q. Differe:p.t ways f 
A. Yes. 
CROSS EXAMINATION. 
By 1\{r. Bremner: 
· · Q. Miss Kilby, I want to ask you a very few questions. 
Did you kno·w at the time you left the Wigwam that you 
weren't going to return im.mediately to Miss Mason's home 
and that you were going to some other place to get refresh-
ments¥ 
A. I didn't hear anything said about it. 
Q. In other words, when was the first time you learned 
that you weren't returning to Ri~hmond or did you know it 
prior to the accident? 
A. When¥ 
Q. Yes. 
A. Oh, I couldn't tell you just when. I didn't know it be-
fore. 
Q. Well, at the time that the accident occurred-we Will 
say just a minute befo~e the accident occurred did you think 
that ~fr. Lutp ':vas on his way back to take you to Miss Ma-
son's home or did you kiiow that you were going to a place 
other than Richmond, or I will put it this way: where did 
you think yori were going when you were follow-
page 158 ~ ing_ M!". Yorke's car? 
.A. I didn't know. 
Q. You didn't know? 
.A. No, I didn't know. 
Q. Here is what I mean. You may no.t know the name of 
the place, but did you know prior to the time of the accident 
th~t all of you were going to join together again at some 
other place 1 
A. We were going somewhere, but I didn't know where-. 
Q. That is w~at I am getting at. Was it at the Wig'Wam 
that y9u learned th3;t you all were going· some other place but 
you didn't know where; is that right¥ 
· A. I didn't know it at the Wigwam. 
Q. vVhen did you l~arn that? Did Mr. Lutz tell yon or 
r· 
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Mr. Yorke when you stopped on the ro~d tell you or some-
one else tell you Y : 
A. I don't know just when it was. . 
Q. Now I mean no reflection on you at' all when I ani ques-
tioning you about liquor; it is a matte~ within my duty to 
follow it up to a certain extent. Did you see Mr; Cottle and 
Mr. Yorke drinking at the Wigwam? / 
A. Did I see them? //" 
Q. Yes, drinking at the Wigwam. 
A. Yes. 
Q. Was Mr. Lutz drinking so.me there~ 
page 159 ~ A. Yes. , 
Q. Did you see a quart bottle of liquor there Y 
A. Yes, I believe I did. 
Q. And you saw the pint, of course, that Mr. Lutz brought; 
didn't you? 
A. No, I didn't. 
Q. Mr. Lutz didn't let you see that pint, did he~ 
A. Well, if he had any I didn't see it. · 
Q. Well, you were all ·friendly out there, weren't you Y All 
friendly and chatting and laiighhig and talking and drink-
ing! 
A. Yes, that is right. . 
Q. Did you all eat anything out there? · 
A. No, 1 don't think we did; no, we djdh 't. 
Q. Can you tell the gentlemen of the jury whether or not . 
any bottle or bottles containing liquor were carried out Qf 
the Wigwam, out to either Mr~ Lutz' eat or Mr. Yorke's 
car? 
A. I don't know. . 
Q. Well, you saw the quart emptied, p.id you not, or did 
Y~.A: I don't know if it was emptied oi not~ 
. RE-DIRECT EXAMINAJ~ON. 
By Mr. Eyans: 
Q. Do you kno\v whether Mr. Lutz ha · a bottle 7 
A. No, I do not. . i · 
pag·e 160 ~ RE-CROSS EXAMINATION. 
I 
By lfr. Bremner: 
Q. You did see Mr. Lutz go into the A. B. C. store, didrl't 
yon? 1 
_·_::,~ 
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A. I don't remember Mr. Lutz going into the A. B. C .. 
store. 
Q. Do you remember .going up on West Broad Street.? 
A. Yes, I do. 
Q. Do you remember that he stopped his car on one side .of 
the street and l\fr. Yorke stopped his on the opposite side 
of the street 1 
A. No, I don't. 
RE-DIRECT EXAJ\ti1N.A.TIO N. 
By 1\tir. Evans : 
Q. Do they have A. B. c .. stores in your city? 
A.· In Trenton 1 No. They have \\~hat is known as State 
stores, but people don't use them usually unless they are go-
ing to have a house party because they are allowed to get 
whatever they want at wherever they g·o. 
Witness stood aside. 
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a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAiviiNATION. 
By ¥:r. Evans : 
Q. Will yo~ state your full name 1 
A. 1\farcelle Denise 1\t[avnard. 
Q. '\Vhere do you live? .. 
A. 105 West York Street. 
Q. Richmond 1 
A. Yes; Richmond, Virginia. 
Q. Did you live there on the 29th of July, 1936? 
A. Yes, sir. 
Q .. How old are you, 1\Hss 1\tiaynard ¥ 
A. Eighteen. 
Q. Were you eighteen on that date' 
A. Yes. 
Q. Do you work or go to school? 
A. I go to school. 
Q. What school do you go ·toY 
A. St. Claire's School. 
Q. Where did you attend school last year? 
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A. John ~Iarshall High ~chool. 
page 162 ~ Q. Did you finish there 1 : 
A. Yes. 
Q. In June of 1936 Y 
A. February. 
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Q. Now you are taking a stenographic or secretarial 
course? 
A. I am taking a medical secretarial course. 
Q. Were you an occupant of 1\Ir. Y qrke 's car when the 
accident about which this suit is brought took place? 
A. I was. · 
Q. Who asked you to go with the cro:wd that night 7 
A. 1\tlr. Cottle. 
Q. 1\tfr. Cottle was your escort? 
A. Yes. 
Q. Did you know either l\tlr. Yorke o:r Miss Mason prior 
to that night 1 
A. No, I didn't. 
Q. Did "you know 1\tliss l{i]by or Mr. Lutz before that night f 
A. No, sir. ' 
Q. When did you first meet them 7 
A. I met them that nig·ht. 
Q. In the automobile when you first ,got in 7 
A. Yes. 1 
Q. Who called for you at your home that night? 
A. 1\.fr. Cottle came to the door and Mr. Yorke and Miss 
Mason were in the car. · 
page 163 ~ Q. Did you go out with 1\Ir. Cottle and get into 
:Nir. Yorke's carY 
A. Yes, sir. 
Q. Where did you ride t 
A. We rode up- 1 
Q. I mean in what part of the car did you and 1\Ir. Cottle 
sitl. We rode in the rumble seat. t· 
Q. Where did l\tliss ~Iason and Mr. orke sit¥ 
A. In ·the front seat. · 
Q. Did J\Ir. Yorke do the driving?; 1 
A. Yes. 
Q. Where did you goY 
A. We went up to Chamberlayne Ave1ue and got Mr. Lutz 
and Miss J{ilby. 
Q. Who were waiting there for you! 
A. Yes. 
Q. And then where did rou goY 
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A. vV e went to the \~Vigwam. 
Q. Where is that~ 
A. It is on the '"T ashington hig-hway. 
Q. Had you ever been up there before? 
A. I had been -there once before. 
Q. Do you know how far the Wigwam is from the city 
limits or we will say fron1 Norwood Avenue and Richmond-
Washington highway where the Royal filling sta-
page 164 ~ tion is ? 
A. I should say about ten miles. 
Q. On :which side of the hig}nvay is it? 
A. On the right-band side. 
Q. What kind of place is the \Vigwa1n 1 Had you ever been 
there before that night 1 
A. Yes, I had been there to dinner before. 
Q. What kind of place is it? 
A. :From all appearances it is a very nice place. 
Q. vVhat did you all do when you got there 1 
A. When we first got there they mixed a highball first and 
then danced. 
Q. How long did you stay f 
A. Ahnost two hours. 
Q. Did you drink a highball? 
A. I wouldn't say I drank a whole hig-hball; I took a couple 
of sips. 
Q. What kind of highball was it7 
A. vVell, I an1 not used to then1. I declare I don't kno'v 
what kind it was. 
Q. Well, did it lw.ve whisky in it? 
A. Yes, it had ,vhisky. 
Q. Did it have anything else but whisky? 
A. Oh, yes, it had a lot of g·inger ale in it. 
Q. Did it have any ice in it~ 
A. Yes. 
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A. I took just a couple of sips out of it. 
Q. Did you have anything more to drink that night except 
what you took out of that glass at that time? _ 
A. No, sir. 
Q. Did you drink anything in the automobile at any time? 
A. No, sir. 
Q. Did anybody else drink anything in the Yorke auto-
lnobile while you were in it f 
A. Not that I know of. 
Q. You left the \¥igwam to go some,vhere else, did you Y 
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A. I was under the impression we we~e going to Highland 
Park until we missed the road leading tp the l.VIechanicsville 
Pike. So there we backed and continued on that road. 
Q. Who was drivingY ' 
A. 1\fr. Yorke. 
Q. \¥ere you all seated just as you were going up to the 
Wigwam? 
A. Yes. 
Q. vVhere was l\fr . .Lutz and l\iiss Kilby? 
.l\.. They were following us in their car. 
Q. Did you make any stops prior to the accident after 
leaving the Wigwam 1 
A. I think we stopped once or twice to see if Mr. Lutz was 
following us. ' 
page 166 ~ Q. Did lVIr. Lutz catch up with you at any time? 
A. fie was behind us most of the time. 
Q. Was there any occasion that you all stopped and did 
any backing up1 
A. Yes, there was one occasion. 
Q. \Vny was that done? 
A. We passed the road we should have turned up to get to 
the Mechanicsville Pike. 
Q. Now when you stopped at that time did you make a 
turn after you backed up? 
A. vVe were going south and we backed up west and 
turned. 
Q. vVhat kind of turn did he make then 1 
A. That was a slight turn. 
Q. I mean to the rig-ht or left 1 
A. We were going back and he turned back this way ·(in-
dicating to the left). 
Q. That is left, isn't it? i 
A. Yes, sir. 11 
Q. Then he went on up tha.t road to ~vhere¥ 
A. \Ve went up that road-I didn't knbw the name of the 
road-- :, Q. Had you ever been over these roa s before1 
A. I had never been over this one bef ~Ire. 
Q. Do you kno·w on what road the adcident occurred? 
A. No. I 
Q. I mean do you lcnow the name of the road? 
page 167 ~ A. I was familiar 'vith the I road we turned off, 
but I didn't know the name of the road we were 
on. 
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Q. You didn't know the name of the road on which the 
accident occurred? 
A. No, sir. 
Q. Were you familiar with the road on which the accident 
occurred Y 
. A. No, sir. 
Q. What was the condition of the road on which the ac-
cident occurred 1 'Vhat kind or character of road was it~ 
A. It was very hilly and winding and rough. 
Q. Were there or not any curves in the road on which the 
accident occurred? 
A. Yes, it was very many curves. 
Q. In what direction were those curves? 
A. They were to the left ahd right. . 
Q. Now., ~fiss l\{aynard, did you have any cover Y By that 
I mean any enclosure of the automobile around that part of 
it in which you were sitting? 
A. What do you mean? 
Q. You were in the rumble seat¥ 
A. Yes. 
Q. Was there a hood over the front of the car where Miss 
Mason and 1\fr. Yorke were sitting? The top of the car, was 
it up or downY 
page 168 ~ A. I believe:_! know I couldn't see the road. 
Q. You mean you couldn't see it from what 
part; front, back or what? 
A. From the rumble seat I couldn't see the road in front 
of the car. 
Q. Why was it you couldn't see it? 
A. The top must have been up. 
Q. Now was there any glass or opening of any kind in the 
rear of that top? 
A. I can't remember. 
Q. Was there any way in which you could talk to Mr. 
Yorke as he was driving along in the front of that car and 
you were sitting in the place where you weref 
A. The top must have been down because I had been talk-
ing t.o the ones in the front seat. 
Q. Then could you or not talk to them while you were 
driving on this road on which the accident occurred? 
A. Yes, I could talk to them. 
Q. ~Hss Maynard, 'vas there anything in the n1anner in 
which Mr Yorke was driving his car that attracted your at-
tention Y 
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A. Not until previous to the accident, just a little while be-
fore. I 
Q. And what occurred then to attract! your attention par-
ticularly1 ' 
page 169 ~ A. He was g·oing yery fast and I made men-
tion of it. 
Q. To whom did you make mention? 
A. I called to him. 
Q. You did ·what1 
A. I called to him. 
Q. To 1\tir. Yorke~ 
A. Yes. 
Q. What did you say? 
A. I said: "J·oh11nie, don't gQ so fast:." 
Q. What did he say, if anything? 
A. I don't think he answered me. I saw him talking to 
~Iiss 1\fason and I don't think he answered me. 
Q. What was the condition of the road at the point you 
made that statement? 
A. That was just before we ·went around a curve, I think; 
a curve before the one we h"ad the accident on. 
Q. vVas it on that curve before the o.ne in which he had 
the accident-
... ~. Yes. 
Q. That you n1ade that statement? 
.ll. Yes. : 
Q. How far was that curve from the curve where the ac-
cident began? 
A. I imag·ine it is about-I am not a v:ery g·ood judge, but 
I wil'l say a hundred yards, I think. ' 
Q... Now did he slow clQwn when you made that 
page 170 } statement to himJ i 
A.._liq. I . 




A. About 50 m:Jj~,.l.JyJlllld §~Y· -~-::­
Q. And you say he dirln '+.. slm~T dQ.~~ 
A. NQ:=~- _____ _ ___ ------ -- ----- -- .' 
Q .. .l.-T.9~fast '':~_d;r;:iring.~eu.he go.t.to~.tha.turn on whicll 
thtLaccident began.? 1 
A. lT~ ... was . .g.oi.ng__.abJlu.Lt..he same rate -ed. 
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Q. How fast was he g·oing· when the accident began Y 
A. He was going about 55 miles an hour. 
Q. Now what was your first knowledge of the probability 
of an accident occurring¥ 
A. Of course, I wasn't looking for it and I couldn't see the 
road, but I remember the wheels on the left-back wheel 
on the left-hand side of the car seemed to catch on the side-
left-hand side of the road and then the car swerved to the 
right-hand side and then again to the left and then I can't 
remeinber any more. 
Q. What happened to you at that point that you couldn't 
remember any more~ 
page 171 ~ A. I might have fainted and I might have from 
the results of my head injury not have been able 
to remember. 
Q. When you regained consciousness where were you Y 
A. Well, I became conscious for about a minute in the car, 
then I couldn't remember any more until after I had been 
taken to the hospital. 
Q. You don't remember then being picked up on the road 
and taken back by l\'fr. Lutz and l\iiss Kilby¥ 
A. No, sir. 
Q. :t{QW~Y11J!ildn£1_.Qf...lookout ahead was 1\:lr. Yorke main-
Jainin~,. as be .ap.p.roac.hed .. tM..cnry~_x~ihe_accident be-
.rumj 
.. \.. 1\:liss 1\Iason said something to him-
Q. Don't say what she said. 
A. I don't know what she said because I couldn't hear the 
conversation, but I know she said something to him and he 
was talking to her and looking her way. 
~_He was looking· in h.m.:.JY.llL{lt her f 
A Yes 
Q And she was on_llis riglt.t? 
A. Yes. 
Q. How close to the curve w'as it that he was doing thatY 
A. Well, that was right after we had gone around the cur:ve 
that I holloaed before we went around it. 
Q. As you were going down the road to the next curve~ 
A. Yes. 
page 172 ~ Q. In which direction; that is, to the right or 
left, did the curve g·o on which the accident began 1 
A. It went to the rig·ht. 
Q. For the direction in which you were. going! 
A. Yes. 
Q. Now were you injured Y 
r 
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A. Yes. . ! 
Q. 1\Hss Maynard, you said the first tliing that caused you 
to think an accident was going to happen was that you heard 
the left wheP.l catch, did you say¥ 
A. Yes. 
Q. Now just describe what you mean, and where the left 
wheels of the car were 'vhen that happened? 
A. Well, the night was so dark-I imagine we were on the 
left-hand side of the road evidently and1 it just felt like the 
car was pulling on the left-hand side. 
CROSS EXAMINATION. 
By 1\fr. Bremner: 
Q. Now, 1\fiss 1\fa.yna.rd, did you know; before you left the 
Wigwam that you all were going out to a. place at 1\{echanics-
ville? · 
A. No, I didn't. 
Q. When was the first time you knew that you weren't go-
ing· home or going out_ to some other place? 
A. When we backed up on jN orth Road and got 
page 173 ~ on a different road. • 
Q. Now whereabouts on North Road was the 
place that you backed up? I 
A. At the place where we turned. 
Q. I think maybe we understand eacl:~ other. You meau 
that the place that you backed up on North Road was at the 
road or nP.ar to the road on which the adcident happened; is 
that right? 
A. 'rhe road that we wanted ·to turn .on was on the left-
hand side of the road and we backed up and turned to' the 
left. J Q In other words, did you begin to t rn to the right first 
and back up and then turn to the leftY i 
A. We were g-oing straight down N ort . Road. 
Q. Do you know where Royal's filling tation is or Kelly's, 
I l)elieve they call it now, at the corner bf Norwood Avenue 
and Washington highway? I 
A. Yes. . 
Q. Well, do you remember stopping as [YOU came back from 
the Wig;wan1; stopping there? I 
A. Yes. I 
Q. Then where did you go from that point 1 
A. We came up-we turned there. 
Q. To the left? 
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A. Yes. 
Q. ;Oon1ing into Richmond¥ 
page 17 4 ~ A. And then turned back on Chamber layne, 
can1e down until we got to the North Road, turned 
there at the fire eng·ine house. 
Q. And then came on out~ 
A. Down North Road; catne down North Road. 
Q. Does North Road run into Second Street Road; that is, 
the road on which the accident happened? 
A. North Road is the continuation of North A venue and 
Second Street Road comes into North Road. 
Q. 'Vha t distance would you say you· drove from the fire 
house to the point of the accident, do you know? 
A. I would say about half a mile, I itnagine. 
Q. Now did you n1ake a left turn-a short left turn some 
few hundred yards, say 200 or 300 or 400 yards before the 
accident or not~ 
A. Yes, there 'vas a sharp turn. 
Q. I bP.lieve you stated you couldn't see ahead of the au-
tomobile, I n1ean the road ahead of the automobile, fron1 
the position in which you 'vere sitting? 
_t\.. No, I couldn't. 
Q. So you wouldn't see a curve as you approached it, would 
you? 
A. No, I wouldn't. 
Q. So that you weren't conscious of the fact that there was 
a curve prior to the time of the accident, were 
page 175 ~ you? 
A. No. 
Q. Did you notice at any time that the sides of the road 
had been scraped? 
A. No. I knew the road was mig·hty roug·h; that is how I 
knew I was going fast. 
Q. What distance did you travel on the road after it felt 
rough to you; a short distance or some considerable distance T 
A. Oh, the whole road was pretty rough. 
Q. All the 'Vashing-ton hig·hway wasn't roug·h; you don't 
mean that? 
A. I mean the road that the accident occurred on. 
Q. And until you came to the rough road you noticed noth-
ing unusual a hou t the speed, did you? . 
A. Not until we had gotten on the road that the accident 
happened on. 
Q. Tl1at is what I mean, and that road ·was roug·h, wasn't 
it? 
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A. Well, I knew the road-I knew wd were going fast by 
the way the wind was blowing on me. j 
Q. You were in the rumble seat? . . 
A. Yes. : 
Q. "\Vhen was the last time you were out there? 
A. Two weeks ago. · 
Q. Had you been there from the night of the accident up 
until the time you went two weeks or so ago Y 
page 176} A. Yes. 
Q. With whom? 
A. With }Ir~ Rooke. 
Q. Were any of the other parties that were in the party 
that nig·ht present with you all¥ 
A. ]tfiss 1\fason. 
Q. When was that¥ I mean how long prior to the two weeks 
ago you went? . · 
A. That 'vas-when was it f 
1\fr. Bremner: I don't mind his answering. 
~Ir~ Evans:. It was about, I guess, six :weeks ago. 
The "\Vitness: tF"ebruary, wasn't it? • 
By ]tir. Bremner: 
Q. Now at that time did you lrnow wh~re the accident was? 
Could you desig·natf~ thP. point on the roa(l where the accident 
had taken _place Y : 
A .. I don't think I could have found Lt by myself. I only 
know it was a right-hand curve. 
Q. Other than that you couldn't have identified it, could 
you1 
A. No. 
Q. You have already stated, as I understood you, that you 
did make a short left-hand turn shortly]be.. fore the accident; 
is that correct? 
· A. Yes. . · 
page 177 ~ Q. Now from the point here you made the 
short left-hand turn how far+·· icl you travel before 
the accide11t occurred? 
· A. I said I thought it 'vas about a hu dred yards. 
\Vitness stood aside. 
1\Ir. Evans: The plaintiff rests. 
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l\ir. Br01nner: If Your Honor please, the defendant moves 
the Court to strike out all of the testilnony introduced in be-
half of the plaintiff and to exclude from the jury all the testi-
mony upon the ground that the evidence does not disclose a 
case of gross neglig·ence or wanton or wilful injury, and as 
authority for that proposition we refer you to the case of 
Kent v.IVliller, decided by our Court-on the 14th of January, 
1937. 
Note: The motion was argued at length. 
The Court: I think it is a jury question and the motion. 
is overruled. 
l\ir. Bremner : Exception. 
Note: At this point the Court adjourned until ten o'clock 
A. ~L tonwrrow n1orning, .April ~' 1937. 
page 178 f $" April 1, 1937. 
JOHN L. YORICE, 
the defendant, introduced in his own behalf, being first duly 
sworn, testified as follows : 
DIRECT EXAl\iiNATION. 
Bv 1\fr. l\:Ioss: . 
·Q. 1v[r. Yorke, ·what arc your initials~ 
A. J. L. 
Q. Where do you live? 
A. Richmond, Virginia. Q. ~1ereabouts? 
A. 2713 East 1\tfarshall Street. 
Q. What is your occupation or business? 
A .. I work for Reynolds ~Ietal Company now. 
Q. What were you doing on the 29th of July last year? 
A. Salesman for Richmond Dairy. 
Q. You had a milk route? 
A. Yes, sir. 
Q. Did you drive a wagon or truck? 
A. I drove a truck. 
Q. Now did you know :Nir. Cottle before this accident oc~ 
curred? 
A. I went to school with Mr. Cottle at V. P. I. for three 
years. 
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Q. Wbat years were you there? 
page 179 ~ A. I was there from 1930 to 1934. 
Q. Did you graduate there? 
A. Yes, sir. 
Q. You left there in 1934? 
A. Yes, sir. 
Q. Is Richmond your home~ 
A. Yes, sir. 
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Q. You came to Richmond and how long before this acci-
dent occurred had you been employed by the dairy company? 
How long had you been ·working for them? 
A. I worked for the Standard Oil about ten months, then 
went to the Richmond Dairy. 
Q. So you had been there something over a year' 
A. Yes, sir. 
Q. Now on the occasion of this accident did you own the 
automobile that you were driving-~ 
A. Yes, sir. 
Q. What kind of automobile was it? 
A. An Oldsmobile convertible coupe, six cylinders. 
Q. Now before you went to the home of 1\IIiss 1\tiason or be-
fore that evening· had you and 1\fr. ·Cottle discussed the ques-
tion of this party, 've will call it¥ 
A. I saw ~fr. Cottle that afternoon or that morning and we 
planned to go out that nig·ht. 
Q. 1Vell, clid you get his date for him or did he get his 
. own? 
page 180 ~ A. He got his own. I didn't kno'v his date. 
Q. You knew, of course, Miss Mason f 
A. Yes, sir. 
Q. How long had you known her¥ 
A. I went to Hi~h School with her; I in1agine about six or 
eight years, a good long· while. ': -
Q. Before that accident did you know ti fr. Lutz? 
A. I never n1et Mr. Lutz u~til that n g·ht. 
Q. Did you know Miss 1\tfaynard 0? ' .
.r\. No; I met her that nig·ht. 1 
Q. Did you know Miss J{ilby, the lady ,~:vith Mr. Lutz? 
A. I met all of them except 1\Ir. Cottle and 1\tfiss ~fason that 
night. I 
Q. You, of course, went to the home ofJ ~iiss ~fa son to pick 
her up: that is correct f I 
A. Yes, sir. 
Q. What time did you reach her horneT 
A. About 9:15, I think; a little after nir. 
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Q. Did anyone p;o there with you~ 
A. No, I wAnt by myself. 
Q. Who got in the car at that place, at J\lliss Mason's home, 
when you !Aft thArc ~ 
A. Only l\Hss 1\{ason got in with me. 
Q. Where did you go 'vith 1Iiss Mason¥ Did you pick up 
anybody1 
page 181 ~ A. l\ir. Lutz and Miss IG.lby went with us in 
· another car. followed us, and we went to the A. 
n. c. Htore on w P.St Broad. 
Q. Now you went up to the A. B. C. store on West Broad 
Street. Did you buy son1c whisky~ 
A. Yes, sir. 
Q. How much did you buy? 
A. I bought a quart. 
Q. What kind1 
A. Seag-ram's. 
Q. Did Mr. Lutz buy any? 
A. Mr. Lutz wasn't with me, but he had a pint. I don't 
know whether he boup;ht it there or not. I imag-ine he did. 
Q. A full pint? 
A. Yes. 
Q. And this was a full quart Y 
A. Yes. 
Q. Now when you came out of the A. B. C. store did you 
and your companion ~!iss Mason go ahead and were you fol-
lowed by Mr. Lutz and the yoo{ng lady who was with him~ 
A. Yes. I led the way and we went to Brookland Park 
Boulevard and Chamberlayne Avenue. 
Q. What did you do there? 
A .. I lAft them there to wait for me and I came back-Mr. 
Lutz didn't know the town very well and I went over and got 
Mr. Cottle and his date 1\!Iiss ll'Iaynard. 
page 182 ~ Q. Where were they 1 
A. They were at their homes. 
Q. Where were their homes Y 
A. 1\{r. Cottle was on North Avenue at his aunt's house 
and ~liss lVIaynard was on York Street. 
Q. So then you retraced your steps, I suppose, and came 
back to Chan1berlayne A venue and Brookland Park Boule-
vard; is that correct f 
A. That is correct. 
Q. Up to that tiine had you had a drink¥ 
A. I had not had a drink. 
Q. Then you went on out where~ 
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A. We went out the \Vashington highway to the Wigwam. 
Q. \Vith :Nir. Lutz following you~ ! 
A. ~fr. Lutz still following me. : 
Q. When you got to the vVigwan1 what :time was it approxi-
matelyf I know you can't say definitely. ' 
A. 1 imagine about eleven o'clock, n1aybc a little before, 
quarter to eleven. · 
Q. Did you and 1\Ir. Lutz reach there at approxhnately the 
same time? 
A .. He followed me closely. By the tin1e I had parked he 
was there. 
Q. So you went on into the Wigwam together, all six of 
you together; is that correct? 
page 183 ~ A. Yes, sir. 
Q. Did lVIr. Lutz take his bottle of liquor 111 
thP.re with hiin1 
A. Yes, sir. 
(~. And you took yours·? 
A. Yes, sir. (J. How long did you remain there¥ 
A. I think it was about twelve-thirty, just about twelve-
thirty. 
Q. So, then, you were there about an hour and a half? 
A. ·Yes, just about. 
Q. Do you recall whether or not there were any other peo-
ple in the vVigwa1n whmn you kne\v or people in your party 
knew1 
A .. It was a party in the next booth, I think either four or 
six people, I didn't know all of then1 ~ before, they were 
strangers to me, and theY, ca1ne over and n1ixed up with our 
party rig·ht much. ;' 
Q. Did they have lig~or, too 1 ~ _ 
A. I think they c]iank it all up and dian't have any when 
\Ve got there. / i · 
Q. They had drunk all their liquor and 1by the thne you got 
there they were out of liquor? 
i\... Yes, sir. 
Q. Did they have some drinks with yo ? 
A. Yes. 
Q . .So, then, you stayed th re, as I understand, 
page 184 ~ about an hour and a half; is hat correct 1 
T A. Yes. . . J Q. vVere those three pints of hquor C(HlSUined before you 
all left~ , 
.l\. I think they were. We didn't bdn any away. 
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Q. You didn't intend leaving any there, did you Y 
A. No, sir. 
Q. \Veil, then, when you left was there any discussion be-
tween yon and the other members of your party as to where 
you were going; if so, whon1 did you have the discussion withY 
A. It seems to me I discussed it with everyone in the booth 
at the tirne. 
Q. WherA did you all understand you were goingt 
A. I sugg·ested going to this place at ~Iechanicsville where 
I knew they kept open pretty late at night to get something 
to eat. ·We hadn't eaten anything out there and we agreed 
to go. 
Q. Where is that at ~iechanicsville? 
A. A lunchroom, Baker's lunchroom. 
Q. It is a dance hall there, too? 
A. You can dance there, like the Wigwam; they have a ma-
chine you drop a nickel in. 
Q. And they serve wine and beerY 
A. I think so. 
pag·e 185 ~ Q. Do you know it or not? 
A. I know they do. 
Q. Then con1ing from the Wigwam, of course, you come 
down No. 1 highway to Royal's filling station, don't you Y 
A. Yes, sir. 
Q. And then you come farther in-going downto-wn you 
come to Chan1berlayne Avenue and then turn to the right; 
isn't that right? 
A. Yes, sir. 
Q. Now 'vhen you reached Royal's filling station and turned 
to the left if you desired at that time to go to Mechanicsville, 
which is the most direct route Y 
A. Yen keep right straight on up Norwood Avenue to Sec-
ond Street Road and turn to the left. 
Q. You doli 't turn to the right into ;Q'hamberlayne? 
A. No, sir. -
Q. You keep straight on out what they call Norwood Ave-
nue and you reach what road Y 
A. Second Street Road. 
Q. \Vhen you reach Second Street Road in order to go to 
~{echHnicsville or Ellerson which way do you turn? 
.l\.. You turn left at Second Street Road. 
Q. Now· Second Street Road at that point-rather, Nor-
wood Avenue as it enters Second Street Road does Norwood 
A venue run east of Second Street Road or stop 
page 186 }· at Second Street RoadY 
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A. It stops at Second Street Road. 
1 Q. So it is blind from there on 1 Is that correct! 
A. Yes, sir. : 
Q. Now is the route you have just described to Mechanics-
ville the most direct route from Royal's or Kelly's :filling sta-
tion? / 
A. Yes, sir. 
Q. Did you know anything about a route to Mechanicsville 
such as this : go east on Norwood Avenue or Norwood Road 
and turn to the rig·ht at Chamberlayne and go· south on Cham-
berlayne to the fire engine house and then turn to the left 
and go around through that road over to Second Street Road 
and then turn to the left and go north on Second Street Road? 
A. No, sir. 
Q. llad you ever been that route? 
A. No, sir, I hadn't. 
Q. Did you take tl1at route that night? 1 
A. No, sir. 
Q. Which route did you go~ , 
A. Turned left at Royal's and went straight across Cham-
ber layne Avenue, tup Norwood Avenue to :Second Street Road 
and then turned left and went: down Second Street 
page 187 ~ Road. 1 
Q. The turn to the left at Norwood Avenue and 
Second Street Road is a 'Sharp, abrupt ttirn to the left 1 
A. It is an abrupt left turn. ' 
Q. Almost right angles, isn't it? 
A. Practically. 
Q. No\v you tell this jury that that is :the route yon took; 
is that correct? I 
A. Yes, sir. 1 
Q. And that you didn't go the other route? 
A. That is right. 11 
Q. Now I ask you to state, l\fr. Y orkel~ when you reached 
Second Street Road going east on N orwoi' d Avenue or Road, 
whatever i~ is, and in negotiating that r ft turn, which you 
have descnbcd to be almost at nght an 1es and to the left, 
did you experience any difficulty in mak1"'n• g that turn to the 
left? , 
~\..· No, sir. ! 
Q. You did not? · ' 
A. No, sir. , 
Q. Now you intended when you reached and, in fact, you 
did go to the north when you got to Sec nd Street Road; is 
that right? 1 • 
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A. Turned left at Second Street Road. 
Q. That is in the general direction of north~ 
A. Yes. 
page 188 ~ Q. Now here is a picture, Exhibit No. 9 and 
Exhibit No. 8-I will take No. 8; this is a picture-
looking towards Rich1nond, the camera is pointed towards 
Richmond; in other words, pointed in the direction from 
which you came. 
A. Yes. 
Q. Now when was the last time you were out at the scene of 
this accident? 
A. The last tinw I was at that scene~ 
Q. Yes. 
:A. This morning. 
Q. You were there with me, were you not? 
A. Yes. 
Q .. ·You observe a tree right here, this big tree Y 
A. Yes, sir. 
Q. Isn't there or is there another tree a little bit north 
of that tree, somewhat north of that tree~ 
A. Yes, sir. 
Q. And not shown here Y 
A. Yes, sir. 
Q. Is that correct f 
A. Yes, sir. 
1,/ ~.-.IDY~11S: If_Y our :Ilon~I". pl~aseL!_~l_l: yell 't objected to 
th.~~dil!g_ql;!~-~!~9ps.-
'l'he~C.Q1lrt; _.,Qb.Jection su_~ained. 
page 189 ~ By 1\Ir. ~foss: 
Q. Is there or not on the opposite side of tl1c 
road and somewhat to the north of the tree that you just men-
tioned a telephone pole~ 
~Ir. Evans: Lobje.cU.o_thc.J..e_~clin_g_q_m§tion. 
The Court: Qbj~~B.on_..§}1St~,!!~~4· 
By 1\fr. 1\{oss: 
Q. Is there a telephone pole on the opposite side of the 
road? 
V · 1\fr. Evans: I object. The Court: You suggest that an object is there. You can 
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ask hYn.jf_ll;llYthill_g i.~J:here tllitt ~e kno-ks of, a tree or tele-
pliollti pOf!l.~!:-hou:;;j)_ or ""Wli'ijllot.' I 
By Mr. Moss: 
1 Q. Is anything on the other side of t~e road; tree, tele-
phone pole or house i 
/ 1\It~~-~Yf!_ns : . I .o_b.j.e,et ..iOJl.IDr w~stj.nn,.Qi what is . ther~. 
'·· That isn't -proper, 
By the Court: 
Q. >It: ... Y Qx,ke,_wJult j.&Jl.!.9.rg_ on the other side of the road, 
if anything? : 




T.h~~C.Oux.t.: .. ~ .. NQW, __ y_O.JJ, .. c~tL~ll:~!.)~il!l_t~)oc~t.e. 
page 190 ~ the obje..ct._ l .. w~nt .him. to. __ d~ .. tt,_)l9t.yQu._ ___ W1th 
\ .,/ tho .aid of the, pic.tJn~~ .lHt tn~.Y _locate it, . if . it is 
~ the.re,_s.omawhere at one.. end ~f the pictti:r.e .. _()r .. flle-·otlie~i. He 
j.§,"l.:!n.d~:r..k\lting j;g -~P.9.Al~_.fJ,h9JJ.t...an_o_bjcclJ. If he :wauts to llSe 
~ia~tit~~cr~;~ih~r~)littll .4<> _s,q, .Px -te J~<J.!l_Qist:egard the 
I By 1\Ir. lVIoss: , 
Q. N O\V on this Picture No. 8 do you ,see in the picture a 
curve? ' 
A. Yes, sir. 
Q. Now as you proceed fron1 Norwood ·Road going towards 
Ellersou or }fechanicsvillc in which direbtion does the curve 
bendf i 
A. Fron1 Richmond towards Ellerson f 
Q. Yes. 
A. It bends to the right. 
Q. Do you see a hedg·e in the picture f 
A. A hedge to the right. 
Q. I call your attention to this curve. I want to ask you 
around by that hedge was there anythin on the edge or side 
of the road? I' 
A. It was a pile of dirt, sand and _grav.tel where the city· or 
State or county had dug th ditch and piled it 
page 191 ~ up on the side of the road. ' 
Q. Did your automobile strike that dirt or sand 
or whatever it was? 
A. Yes, sir. 
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Q. Now tell the jury what happened. 
A. Well, after I came in from Norwood Avenue into Sec-
o'nd Street Road I made the curve shown in the picture and 
I was on the outside of the curve or about the middle of the 
road and I struck that sand and it caused it to slide a little 
and I put the brake on and my foot slipped off the side of the 
-brake and hit the gas-the gas pedal in the Oldsmobile is 
real close to the brake-it slid off the side of the brake pedal 
and hit the g·as and the car jumped forward and at the same 
time I cut the wheel, trying to straighten up, and then went 
right straight into the hedge on the opposite side of the road 
and hit this pile of dii-t and it hit the hedge, then that caused 
it to come back into the road again and I lost control of it 
and it 'vent to the }P.ft and to the right and turned over; it 
turned over-tilted over and that is all I remember. I know 
it n1ust have went over once. I had a big· knot on my head 
and it must have dazed n1e. I didn't remember anything 
until I saw them pull off to the hospital. 
Q. You don't recollect anything until they took 
page 192 ~ them to the hospital 1 
4. I u.nders_~q~g._I hel_p~~~~l_t:. Ll!!!--
Mr. Evans: I_{_ Y Q.llt.Jl<?.nQ_l~_J>l~.a~e, l. 9Pj~-~-t.tQ. what he 
~ggrstood. 
, / The Court : _Q.Qj9_c.tiRJL .&JJ..§j:_ajpJ~~t . , J:f, _):Q!L kno'Y_y:ou__ilid, 
Vall right; if .xou don.~·ecoU.ect_doing it, jJ your condition was 
®~h..Y...c>.R.co.Pldl:l~_~,_._s~~~ so. 
By 1\ir. ~loss: 
Q. You 'vere injured~ 
A. Yes. 
Q. Your head was injured? 
A. I had a big· knot on my head, big as an egg. My head 
was jammed in my shoulders. 
Q. Can you tell us approximately how fast you were going 
when you started around this curve and when you hit this 
sand or dirt in the road 7 
A. I was going a moderate speed; I estimate about 30 miles 
an hour; coulcln 't have been over 40; just a moderate rate 
of speed. 
Q. Did lVIiss lVIason say to you: '',Johnnie!'' and did you 
rP.ply: ''That is all right, l\Iarp:aret; I know this road per-
fectly. I drive it every morning· on my route.' '-did she make 
that statement to you and was that your reply? 
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A. No, sir. Nobody compiained about my driv-
page 193 ~ ing. I 
Q. No one complained 1 
A. No one said anything about it. 
Q. By the way, was the top up or down? 
A.. The top was up. , 
Q. Was that curtain rolled up in the qack? 
A. The ba'clr curtain was down. \Ve had the radio running 
and that back curtain down. 
Q. What do you mean down 1 \Vas it open? 
. A. It was open. Zippers held it open and it was buttoned 
at the top. 
Q. Did 1\fr. Cottle make any complaint about your driving Y 
A. No, sir. 
Q. Was there any occasion for complaint 1 
A. No occasion. 
Q. Now here is a picture No. 10, supposed to be a picture 
of your autmnobile taken sometime after the accident, just 
when it doesn't appear. Do~s that reflect the condition of 
your auto1nobile after the accident when ;sou first saw it Y 
A. No, sir:. , 
Q. If not, in what respects~ 
A. When I saw it the top was still on it, just pulled away 
fron1 the bottmn \vhere it joins the car, looked like stretched 
a little and pulled away, and the cross bar that goes over the 
top the canvas was worn off where it must have 
·page 194 ~ turned over and it was mas.hed slightly to the 
right, and the fender was on it. The fender isn't 
on here. It is no engine cover on it. The engine cover was 
on it and mashed. 1 
Q. The top was on it? 
A. Yes, sir; mashed in. The fender arid eng·ine cover was 
n1ashed, but it was on there. \ 
Q. I-I ow 1nany times did your car turn over 1 
A. It couldn't have turned over hut o · ce. 
Q. Out there at the Wig-wan1 was there any unpleasantness 
out there between you all? 
A. No, sir. 
Q. Friendly? 
A. Everybody. 
Q. The sante on the trip? A:. Yes, sir. 
Q. No arguments? 
A. No, sir. 
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Q. Did you take your eyes off that road and look over to 
the right in talking to 1\1:iss Margaret Mason 1 
A. I don't think I did. I don't remember at the time. I 
don't think I did. I know we were laughing and talking ancl 
had the radio turned on. 
Q. Everybody happy and talking¥ 
page 195 ~ A. Yes, sir. 
Q. Did anybody ask you to cut the radio off¥ 
A. ~o, sir. I 
Q. Did you know before that night that dirt \Vas in that 
road there? 
A. No, sir. If it was there I never noticed it. 
Q. "\Vhen you come around that curve-as you approach 
that curve, rather, where do your lights shine~ 
A. The lights shine straight across the road. The road is 
slightly curved and slig·htly banked and your lights sl1ine 
up in the air across the open field because it is no background 
to it. 
Q. Are y'ou in position to tell-! don't know whether you 
know or not-are you in position to tell the jury the position 
your car occupied with reference to that ditch after the acci-
dent? Do you know 1 
A. It seemed to n1e both wheels were in the ditch and both 
back wheels in the nriddle of the road. 
Q. Well, do you really know t 
A. I don't know positively. 
Q. What was the condition of the weatherY 
A. It was a cloudy night. It was cloudy, but dry. 
Q. Any traffic coming towards you' 
A. None. 
Q. Any passing you 1 
page 196 ~ A. ~ o, sir, not at the time. 
Q. After you left the Wigwam how many turns 
did you make to the left before you reached Second Street 
RoadY 
A. I made one at Royal's tourist camp. There I slowed up, 
waiting· for 1\fr. Lutz, checked up for him. As soon as he 
was behind me I started off. slo,ved up ag·ain for Chamber-
layne to be sure he was close behind me, which is onlv a couple 
of blocks away; he was still behind me and I kept ~cross. I 
don't think I made any more turns until I reached Second 
Street R.oad. • 
Q. Are there any more sharp left turns until you reach 
Second Street Road¥ 
A. No, sir. 
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By l\fr. Evans: I -
Q. ]\l!r. Yorke, you say on July 29th, 1936, you operated a 
milk truck? 
A. ·Yes, sir. 
Q. For what company? 
A. Richmond Dairy. 
Q. What was the route that you had 1 
A. I had the outer edge of Highland Park and outer edge 
of Fairn1ount and down on ~Iechanicsville Pike and out in 
' the country. · · 
page 197 ~ Q. Did your route take you over this road? 
A. Yes, sir. I 
Q. This road on which this accident happened? 
A. Yes, sir. · I 
Q. What time of day did you operate your truck over this 
road in carrying your milk~ 
.l\. Only on the return trip about ten ,or eleven o'clock in 
the morning. , 
Q. And you did that every day in the :week, didn't you f 
A. Only returned by there. · 
Q. Including Sunday~ 
A. ·Yes, sir. 
Q. Was that the same direction or the opposite direction 
that you were going on this night 1 
A. It is the opposite direction. 
Q. Coming into Richmond is the way ypu used this road iu · 
returning to the City of Richmond 1 
A. Yes, sir, went down l\iechanicsville ;pike and come back 
Second Street Road. 
By the Court: 1 ' 
Q. You would come back Second Stre t Road? 
A. Yes, sir; opposite way I was g·oing at night. 
Q. \V ould you come back Second Street oad where it comes 
into Highland Park? 
A. Yes, sir. 
page 198 ~ Q. Did I understand you to ay you didn't know 
the route from Chamberlayne 1Avenue on through 
to Second Street Road a "rhile ago f 
.A. Yes, sir. I didn't go that way. 
Q. You don't know that route' 
A. No, sir. That is Ginter Park. 
Q. And you don't know itfl 
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.A. No, sir. 
Q. Never been there; never traveled it at alH 
.A. No, sir. 
By ~Ir. Evans: 
Q. ~Ir. Yorke, will you describe to the Court and jury the 
route that you took with your milk truck coming back into 
Richmond over the Second Street Road 1 I don't mean be-
fore you get on that road, but say from Ellerson back to the 
Richzywnd Da~ry. "\Vhat was the route you took each morn-
ing between ten and eleven~ 
A. ~,rom Ellers on to the Richmond Dairy? 
Q. Yes, wherever you came on Second Street Road coming 
back. 
A. Ellerson was the end of my route in the country and I 
drove from Ellerson to Highland Park" without stop-no, 
I stopped right there at 1.\tirs. Scott's right near the accident 
twice a week. 
Q. You stopped there twice a week? 
A. Yes, sir. 
page 199 ~ Q. Is :Nirs. Scott the lady who occupies the farm 
to the left of the road where the accident oc-
curred? 
A. Yes, sir. 
Q. The farn1 on the left side going towards Ellerson across 
from .Judge 1.\tioncure's property? 
·A. Yes, sir. 
Q. That was the house to which you went twice a week? 
A. ·Yes, sir. 
Q. Now tell the Court and jury how you came on back in 
the truck of the Richmond Dairy into Richmond. 
A. Then I come straight on hito Highland Park. That was 
the last stop. 
Q. On what road did you come back 7 
A. Second Street Road. 
Q. Where would that bring you? 
A. That brings you into Meadowbridge Road. Second 
Street .Road runs ri~;ht into l\feadowbridge Road. 
Q. Then how would you come? 
A. l\Iy route was on the outer edge of Highland Park right 
where you come into town. 
Q. Then you took your route there and 'vould go on, but 
I understood you to say when you returned between ten and 
eleven you would be con1ing back from the route¥ 
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A. Back from my first trip. I made hto trips in town, one 
in the country. _I 
page 200 ~ Q. When you would come back between ten and 
eleven to town would you continue to serve milk 
or go direct to the Richmond Dairy? 
A. Continue to serve milk. , 
Q. And you would serve mille from 1\'Ieadowbridge Road 
on? 
.. A.. The cross streets from M:eadowbridge Road, the last 
two or three. 
Q. vVhere is Meadowbridge Road with relation to North 
Avenue and Second Street; I mean the intersection 1 
A. At the end of ~Ieadowbridge Road is a junction with 
Second iStreet Road; it then bP.comes Second Street Road. 
Q. In what direction does :.M:eadowbridge Road run! 
A. It runs north just like Second S.tree.t Road. 
Q. So 1\feadowbridge Road is really a continuation of Sec-
ond Street Road; they both run into one another and go the 
same direction f 
A. Yes. 
Q. So you would go down !tieado,vbridge Road? 
A. That is right. : 
Q. Isn't that the same way that you came that night! 
A. No. 
Q. How far is the junction of Norwood Avenue and Sec-
ond Street Road from the junction of Second Street Road and 
lVIeadowbriclge Road? 
A. I would estimate about two miles. 
page 201 ~ Q. Do you know where North Road is? 
A. North Road is the old name for Norwood· 
A venue, isn't it? . 
Q. Do you know where the fire engine house is on Chamber-
lavne A venue f 
"'A. Yes. 
Q. Do you know on what street that is; Chamberlayne and 
'vhat street that is alongside of, to the sou h of the fire engine 
house~ , · 
A. I am not at all acquainted \vith the uter edge of High-. 
uand Park. 
Q. That isn't Hig-hland Park. 
A. I lllP.an Ginter Parle 
Q. You don't know that road? . 
A. No, sir. ' 
Q. Don't you know that there is some ro~d that comes down 
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from the fire engine house that goes right on down before· it 
joiris with Second Street Road t 
A·. I think it is ; I am not sure. 
Q. It leads from Chamberlayne Avenue beside the fire en-
gine station right on down to Second Street Road; don't you 
know that' 
A. I don't know it; I think it is. 
Q. Didn't you cross that road when you operated your 
truck into Richmond every day between ten and eleven to get 
to :Nieadowbridge Road 1 
page 202 ~ .A. If I did, I didn't know it. 
Q. flow long were you driving that truck! 
Mr.._Bremner :_ . \V e object to t]l~ question . for ~hi~ ~eason 
because as I understand the roads, and I have been over 
them re~ently, therP. fs no road that- runs._dir_~_~t)_y_f_r_Q~ ___ ftu~ 
fire. enginP.. house to the Second Street Roaq __ ~!l_Q. J!g~;r~J~n-:e 
th question is necessarily based on someth~ngJ~~t does not 
· st~ .. -- · · ---- ---- ---- · · ------ ---
The CoJ!rt : _ _Q'QjeQ.tj_on overruled . 
. ~lr.. ~!'.9WP.~X ~- E~ception. 
By Mr. Evans: . 
Q. Now, Mr. Yorke, whether the road runs from the fire 
engine house or whether it runs from somewhere else, don't 
you cross some junction of roads on Second Street before 
you get to Meadow bridge RoadY Aren't there some other 
roads tha1i Norwood .A venue that run into Second Street 
Road before you get to Meadow bridge Road T 
A. None that I ln1ow of. 
Q. So you can go all the way from Norwood Avenue two -
miles, you say, to the point where Second Street Road and 
Meadowbridge Road join before you ever pass any other road 
that intersects with Second Street RoadY 
.A .• As far as I know. 
' Q. Now will you tell the Court and jury how 
page 203. }- long you have been driving over that road Y 
.A.. You mean driving a truck¥ 
Q. Any way you have ~·one over it. 
1\{r. Bremner: vVhicl1 road 1 
Mr. Evans: Second Street Road. 
1\{r. Bremner: From what point to what point? 
By 1\iir. Evans : 
Q. Will you tell the jury how long you have been driving 
j ' 
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your truck over Second· StrP.et Road fr~m somewhere in the 
vicinity to Meadowhridge Road~ ! 
A. About· a year and a half. 1 
Q. From this date back a year and al hal:ff 
A. Yes. 
Q. So ~hat would have been about a: year or probably a 
little less than a year prior to July 29th, 19367 
·A. It was about six or eight months llrior to the accident. 
Q. You had been going over that road in that direction every 
day? 
A. Yes. 
Q. Now had you ever driven that road at night~ 
A. No, sir. 
Q. I-Iad you ever driven it in the very early morning be-
fore light? 
A. No, sir. 
Q. Either in your truck or in your automobile Y 
page 204 ~ A. I wasn't v-ery familiar with the road before 
I worked down there. 
Q. But you were familiar with it after you worked on the 
truck, weren't you? 
A. In the daytime, yes, sir. . 
Q. So that on July 29th, 1'936, you wer~ very familiar with 
Second Street Road at the point where this accident occurred, 
weren't you~ 
A. I 'vent over it every day in the daytime. 
Q. vV ell, you were fan1iliar with the rQad, weren't you~ 
.A .• Yes, sir. 
Q. And, as you have said, you stopped at 1\{rs. Scott's place, 
"rhich waB right where the accident happened, twice a week to 
deliver n1ilk. Now you said that the top1 of the car was up; 
that is correct, isn't it 1 I 
Q. And that there is a flap in the ba k of the top, some A. Yes, sir. ~ 
means of letting people sitting in the rum '·le seat to talk with 
those sitting inside of the car? \ 
A. Yes, sir. 
Q. There is an opening there of some( 1nd. Was it open 
that night¥ 
A. Yes, sir. . 
Q. So those in the back could talk to y . u all in the front f 
A. Yes, sir. ! 
page 205 ~ Q. Now, ~Ir. Yorke, were the brakes on your 
automobile in good condition· 
A. I imaginP. they were. It is tested . t regular periods. 
I 
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Q. I want you to please state to the jury whether or not_ 
you know of your own know ledge the brakes of your auto-
mobile were or were not in good condition on the nig·ht of 
July 29th, 1936' 
A. 'Veil, I think they were in good condition, but I remem-
ber their gTabbing· that night. 
Q. You remember your brakes were grabbing that night 7 
A. vVhen I put n1y foot on them they skidded and my foot 
slipped of and hit the gas and it jumped. 
Q. Do you mean when your brakes were gTabbing your 
brakes were pulling some of your w·heels to one side or the 
otber1 
A. No. I just re1nen1ber when I hit it it sort of grabbed 
like that and slid off; it wasn't a grab; maybe it was the 
brakes taking hold an instant. 
Q. When did you first know your brakes were grabbingY 
A. That is the first tin1e. 
Q. What is that? 
A. That is the first time. 
Q. Did they grab on the way up to the Wigwam? 
A. No, sir. 
Q. Did they grab on the way back from the Wigwam? 
A. No, sir. 
Q. The first and only time they grabbed was 
page_ 206 r when you bit this curve~ 
A. I am not sure it \Vas a grab. 
Q. You are not sure they did grab? 
A. Not positive it was a grab. 
Q. Didn't you say they did grab or something happened that 
threw your foot off the brake pedal? 
A. It all happened so quickly I don't know whether it 
grabbed or the brake-naturally, instinctively I bit the brake 
and my foot slid off the side of the bral{e and jumped on 
the gas. 
Q. You said it happened so suddenly and everything came 
about so quickly you are not sure whether it grabbed or not; 
is that right? 
A. Yes. 
Q. Are you sure your foot slipped off the brake and landed 
on the accelerator of your car? 
A. Yes, sir. 
Q. Are yon sure of tha.t' 
'A. Yes, sir. 
Q. Now why are you so sure of that Y 
A. Because the car jumped forward. 
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Q. J umpea forward 7 
A. Yes. 
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Q. Now how jar did it jun1p forward before you took your 
foot off the accelerator f You didn't leave it on 
page 207 ~ there, did you f 
A. I don't gue.ss I did. 
Q. Now you 'vere there; you know wha.t happened, I sup-
pose. Do you know whether you left your foot on the ac-
celerator¥ 
A. I took it off. 
Q. Did you actually take it off? 
A. Yes. 
Q. Did you actually replace your foot on the brake pedal-~ 
.A. I can't say. 
Q. Don't you know that you kept your foot on your brakes 
constantly from the time you got to the curve until your car 
turned over and that that caused skid marks on the road? 
A. No, I didn't have my foot on the brake any more. 
Q. You didn't put your foot back on the brake pedal after 
your foot· slipped off at any time? 
A. I don't think I did. 
Q. You use your right foot, I guess, for the brake of your 
car, don't you? · 
A. Yes. 
Q. vVhere was your foot, then, during all .. that tim.EJ_ frQm 
the moment it slipped .. offlhe.lYralre pearu tinfil the· car tu~~~d 
--·····;"11). ,. ... ··~ __ ,., ____ --- ....... - .. ---·--
overl , 
~pn 'tJm.QF lvh_e~~ !tlY£ts... 
Q. J¥.a~ it_on the a.cc.ele.m.tox? 
· page 208 ~ A. I don't knoW! _ 
Q. · But ·you do know positively that it did get 
on the accelerator Y I 
A. It must have slid on there beca·use ,.t jumped forward, 
bucked up ; didn't stop. i 
Q. N o\v, Mr. Yorke, are you basing y ur statemeJ!t that 
your foot got on the accelerator by the: fact that the car 
jumped forward or by the fact that you kp.ow absolutely and 
positively that your foot did get on the fl ccruerator? 
A. 'Vell, I know it slipped off th.e gas-sipped off the· brake 
and hit the gas. _ I _ . 
Q. But how long it stayed on the gas y · don't know? 
A. It was just momentarily. . ! 
Q. And then what you did with your fbot after that you 
don't know? 
.A. No, sir. 
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Q. But you do positively know you didn't again put on 
your brakes? 
A. That is right. 
Q. And then the car went on down the road without the 
brakes being applied and turned over after hitting the hedge, 
as you have said? 
· A'. That is right. I lost control of it after it hit the hedge. 
Q. Now, 1\fr. Yorke, did you have your headlights 
page 209 ~ on that night ·y 
A. Yes, sir. 
Q. How far do,vn the road could you see with your head-
lights on in the 'vay they were on at that particular time, 
down a1 straight road ahead of you; how far could you see? 
A. I. don't know. As far as any headlights can show. 
Q. I want you to tell the Court and jury how far you could 
see with your eyes and your headlights, how far could you 
see, and your windshield in the condition it was Y 
A. My windshield 'vas in good condition. 
Q. The windshield 'vas clear, was~ it f 
A. Yes, sir. 
Q. And had good headlights, you say, and they were on T 
A. That is right. 
Q. N o'v how far could you see down the road f 
A. Well, I don't know ; half a block or more. How far can 
.you see with your headlights? 
Q. You could only see half a block-
Mr. Bremner: He said half a block or .more. 
By Mr. Evans: 
Q. How far that night could you see? What is the maxi-
mum distance in feet you could see ahead of your automobilef 
A. I don't know the maximum, but I could see 100 feet or 
more. 
Q. Could you see 150 feet? 
page 210 r A. Well, I don't lmow that. I don't know 
exactlv how far I could seA. I know the head-
lights were in good order, no defects and just been tested, 
so it was in good working order; as far as anybody can see 
with any headlights. · 
Q. Could you see as far as 150 feet? 
A. I imagine so. I don't know how far you can see with 
headlights when they are on bright. 
Q. Could you see farther than 150 feet f 
A. I ·don't imagine so. 
I 
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Q. So you couldn't see more than 150 i feet with your head-
lights that night1 ·. 
A. I don't know definitely how far ~ could see. 
Q. Will you say you could see 150 feet? 
1\fr. Bremner: lie said he doesn't krio·. w ho'v far he could. 
ee. He has answered that two or three. times, I think, Your 
Honor. 
The Court: I think he has answered that. You have been 
'- over that several times. He once said he thought he could 
\ without fixing any definite distance. 
·\ 1\fr.' Evans: I asked him if he thought he could see 150 feet. 
The Court: All right, answer that. 
A. I don't know exactly how far 150 fe~t is. 
Q. Could you see as far aslhalf of a city block? 
page 211 ~ A. Yes, sir. 
Q. Could you see any farther than that 7 
A. I imagine. I could see about a cify block. 
Q. About a city block~ 
A. On a straight, clear road. 
Q. Now how far a''ray was this curve ·when you first saw it? 
A. Wei~, I imagine about half a block .. 'Ve were just run-
ning along talking and chatting. 
. Q. 4.-n¢!. therefore because you were talking ~d chatting 
you didn't see the curve until you wei;e·aooulJiaf(~'Q!Q~k fro~ 
tlie ci1rveT -~-----~--~ · ·· ·· ------~·--·· · 
L/. A~~-·rrh.~t.i§ __ rjght . 
. Q. Which is. half of the clist_~n~Q th.E!.t .. J!:"QJl ___ s.aid._.y.oiL.co.uld 
~1a ve seen with your headl~g~1 f:~ .. i.f_y_q_JJ. Jl.i .. tl..he.<llL.laoking T 
· · .A. Thatis .. right. ' 
Q. Now ho\v fast were you going whep you first saw the 
~~~ I 
A. Well, I reckon I was going about 3~ or 40, just making 
the average moderate speed. I don't kno'\ I exactly how fast it 
was. 
Q. N o'v you drove a truck every day- I 
A. I reckon I was ·going about 40 possi ·1y; between 35 and-
40 or 45. ' 
Q. Between 35 and what 1 
A. 45. 
page 212 ~ Q. Between 35 and 45? · 
A. Yes, sir. 
Q. When you first saw the curve? 
A. Yes. 
142 Supreme Court of App'tals of Virginia . 
• 1 ohn L. Yorke. 
Q. Were you going at that same speed when you got to the 
curve? 
A. No; naturally I slowed up a little. 
Q. Now did you slow up f 
A. Certainly. 
Q. When did you slow up? 
A. When I saw the curve. 
Q. How far from the curve were you when you first put on 
your brakes to slow up? 
A. 'V ell, as soon as I could put the brakes on after I saw 
the curve. I don't know how far in feet. 
Q. To what speed did you slow up? 
A.· I took my foot off the gas-
Q. I didn't ask yon how you did it; I asked you what speed 
did you slow up to. How fast were you going after you slowed 
up for the curve? 
A. I wasn't looking at the speedometer; I don't kno,v. 
Q. Don't you know from your experience as a driver of 
motor vehicles daily? 
A. I couldn't tell. 
Q. You can't give us any estimate of the speed at which 
you 'vere going when you entered that curve Y 
page 213 ~ A .. I imagine about 30, but I don't know how fast 
the car slows up. 
Q. Now didn't you get over on the left-hand side of the 
road before you realized that you were in the curve? 
A. No. 
Q. And then seek to pull your · car back into the road Y 
A. I was in the middle of the road. 
Q. You were in the middle Y 
A. Yes. 
Q. ~.JX.e~QJLd.riving your car on the right-hand side 
of the roadY 
A. We~l. I didn't think _I was_ g.oi11g._:(a~tJ~PQ.lJR;l!_i<wmll 
wa~ over. 
• · You could hav_!L driven it OJ! the dgllt.IDrut of the road, 
couldn't you f 
. A. ~.SUJlp_qsti...ru>.uldJmye. 
Q. But instead of that you drove in the middle of the road f 
A. Yes, sir. · 
Q. And you entered this curve still going in the middle of 
the road? 
A. Yes. 
Q. And you went over on the left-hand side to the shoulder 
I 
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before you .could get the car back on the bacadam or at least 
part of the car 7 · I 
A. N~ I 
page 214 ~ :M;r. Bremner: He hasn't said that. 
Mr .. Evans : I am asking him. I am cx.o.as 
e!!lmi~ill.g_th~_~§.§;. ~--
v ..- 'J'A~_Qonrt: It is rather a statement ~han A-~tion.d. It ought to be couched more Ill the form or a. gues !QU...thJll:Lan 
assertion. 
By Mr. Evans : 
Q. Then did you stay in the middle of the road as you went 
info the curve 7 ' 
A. As I got into the curve, right in the curve, I cut back 
to the right. 1 
Q. When you got in the curve you cut back to the right 7 
A. Yes. 
Q. Did you at any time go over to the left side of the ro-ad? 
A. No, sir. : 
Q. Did you at any time get off the road Y 
A. I turned over. . 
Q. Didn't you get: off the road before you turned overT 
A .. When I cut back to the right I went across the dit'ch 
into the hedge. 
Q. Didn't you zigzag down the road before you turned over? 
A.--l'tliink·r wemacross Uie--road ana-·caihe oack and then 
' ~--"---···-·--turnea over ;~}Jie h~~Q~ m~"l\llQ.wf~gge. . .. 
page 215 } ··--Q~-You· went across the road-you mean back 
to the rig-ht and hit the hed~e? 
A. Went back to the left-
Q. You went back on the left side of the road Y 
A. Yes. I 
Q. Then back to the right Y · . I 
A. I went .right, then .to. the .. Jeft .. au.CL _ 
tp.rn~g __ oye._~, __ ;(t.J!.ink, go!Ag to the right. 
Q. So wl:J&DJOU began to turn ove er he 
righi_!lnd .. JtJ:r.rr.ed ove_r __ _gn_the left? . · 
A. Yes, turned ·-over on my side, the d iver 's side. 
Q. You turned over towards you. Did t e car go all the way 
over¥ . 
A. I don't know. I remember the tilti g and that is all I 
remember; I got hit on the head. 
Q. You know it turned overT 1 A. I don't know it as a positive fact. 
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Q. You saw the car after\vards f 
A. When I sa'v it it 'vas on all four wheels. 
Q. And it was very badly damaged? 
A. Yes, but not as bad as the picture shows. 
Q. Not as bad as in the picture i 
A. I don't think so. 
Q. The top was damaged~ 
A. Yes. 
Q. You don't think all the damage shown in that 
page 216 ~ picture 'vas done to your car? 
A. No, sir. I saw the car afterwards in tl1e 
garage and it wasn't that bad. 
Q. The only thing I understood you to say that wasn't cor-
rectly represented here was that this picture didn't show 
a top on the car, which you said had been dented in, and 
didn't sho\v a fender which you say was on the car; other-
wise I thoug·ht you s.aid the picture \vas all right. 
A. The top, hood and fender \vere all on it, and they are 
off there. 
Q. _»ut .i!le..£ru:...1Vas .l?E:!JJy __ c}~!.J!~gQ._cU!_QQ!lt~he fender and 
bo..fur~J!nd jp;p, wasn ~t i!J · 
.4 .. J3eni~l!l1...Y~.~~ · Q. And the rumble seat was damaged, too, wasn't itt 
A. The rumble seat was open. I don't rmnember noti~ing 
so much whether it was clan1ag·ed or not. 
Q. Could you close it after the accident~ 
A. I didn't try. 
Q. What did you do with your car after this accident? 
A. I didn't do anything. The Richmond-t11e county police 
hauled it in. 
Q. And ·where did they take it? 
A. Richmond Auto \Vrecking. 
Q. Do you still own the car? 
A. No, sir. 
page 217 ~ Q. What did you do with it; sell it? 
A. I traded it in. I sold it to a mechanic. 
Q. How much did you get for it¥ 
A. I got $460.00. 
Q. You got $460.00 for it? 
A. Yes. 
Q. On a trade for another carY 
A. I sold it outright to the mechanic who fixed it up. 
Q. In other words, you gave it to him for the repair bill? 
A. I got $460.00 for it. 
Q. In cash¥ 
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A. Yes. I 
Q. In the condition in which it was Y 
A. Yes. He fL"{ed it up himself. 1 
By Mr. Evans: 
145 
Q. These pictures of the road do represent the place where 
the accident happened, don't they? -
A. They represent the curve, but the actual accident was 
a little below the curve. 
Q. You mean where you actually turned over? 
A. Yes. 1
1 
page 218 ~ Q. What do you call the actual accident¥ 
A. Where it turned over and came to rest. 
Q. So you actually turned over down the road some distance 
from the curve? 
A. Turned over just past the curve. 
Q. How far past the curve did the car turn over? 
A .• Just a little bit past it. j• 
Q. How many feet past the curve? V 
A. About 15 feet, I r·eckon. 
Q. In other words, your car only went 15 feet after it got 
around the curve before it turned over? 
A. I mean it went across the road about 15 feet after the 
back part of the curve. 
Q. I asked you how far down the road from the curve did 
the car turn over. 
A. I think it was about 50 feet, I imagi~e. 
Q. 50 feet? I 
A. Yes. ' 
Q. When you said 15 feet what did you ;refer to? 
A. I meant it went across the road the l:first time. 
Q. You sele~ted the route to take frmn 1e 'Vigwam over to 
where you 'vere going, didn't you f 
A. Yes. 
Q. That was your selection, not any bod else's f 
A. That is right. ~ 
page 219 ~ Q. Now you have referred to some dirt being 
on that road. 'Vhere was th t dirt f 
A. The dirt was a little ridge wl1ere they dug the ditches, 
cleaned the ditches and piled it up right!. on the side of. the 
road and then spread part of it out on the road. 
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Q. Little ditches had been dug alongside the road T 
A. Yes, sir. 
Q. They, of course, were off the road. Were the shoulders 
between the macadam and those ditches? 
A. Small shoulders. 
Q. How deep were the ditches at that time? 
A. They were freshly dug; they were deepened. 
Q. How deep? Ditches vary, don't they? 
A. I imagine about 8 or 9 inches ; wasn't a very deep ditch. 
Q. That is what I thought; about 8 or 9 inches and some 
of the dirt had been spread up on the shoulders adjacent to 
the macadam Y . 
.A.. That is right; the rest of it spread on the road. 
Q. You said some of that dirt had gotten out on the road Y 
A. That is right. 
Q. And was son1e of that dirt out in the middle of the road 
where you 'vere driving when you approached that curveT 
A. It seemed to me a small spot in the middle was bare, 
hut it was spread out to the middle on both sides. 
Q. Out to the middle? 
page 220 ~ A. Yes. 
Q. Just some that had been' knocked there by 
cars driving around and went off to the shoulde~ a little; is 
that what you thought it was? 
A. Well, it seemed to me it had been spread out there on 
purpose; I don't know. 
Q. Spread there on purpose? 
A. It seemed to me t11e surplus dirt in the ditch had been 
spread in the road. 
Q. That dirt was clearly visible? 
A.. I don't remember seeing it before the accident, but I 
noticed it afterwards. 
Q. After the accident Y 
A. The next morning when I came by after I went to work. 
Q. That is the first time you lmew the dirt was there Y 
A. Yes. 
Q. Was the next morning? 
A. Yes. 
Q. When you went to work, but you didn't know it was 
there that night? 
A. No. I went to work right after the accident. I got to 
work at two o'clock in the morning and I went to work and 
,vhen I come back at ten o'clock I stopped and noticed it. 
Q. You came back between ten and eleven. That was about 
nine hours after the accident, wasn't it Y 
I 
I 
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page 221 ~ A. Yes. / I 
Q. Tha~is th rst time ydu knew any dirt was . 
on that road; is that ri . · : 
A. That is right. 
RE-DIRECT EXAMINAjriON. 
I 
By Mr. 1\!oss : . 
Q. Mr. Yorke, Mr. Evans has asked yoU: when this car began 
to skid if you put your foot back on the brake. Did you have 
time to do it? ' 
Mr. Evans: If Your Honor !:>!ease, .I: _<?.~j~~t__to the form 
oftlie-giiestioiiT'ifis leaai~g~:_-,J_ .. fij~riJ~-.M..9Yg!!tJ_g· ask this 
witness, be1ng liis .. owii Witness, wliat he ditl and how )le diill. 
_..____ _____ , _____ . _,.- ... ----· 
By 1\!r. Moss: 
Q. Did you put your foot back on the: brake Y 
A. No, sir. · i 
Q. After it began to skid? I 
A. No, sir. 
Q. Well, why? . 
A. Well, I don't know; just got excited. 
Q. Did it happen quickly? 
·A. It happened right quickly. / 
Witness stood aside. 4/ . 
page 222 } GARNETT BROOI(E,' · 
. a witness introduced in behalf of the defendant, 
. being first duly sworn, testified as follows: 
. DIRECT EXAMINATI 1N. 
By Mr. Moss: 
Q. You are 1\fr. Garnett Brooke? 
A. Yes, sir. 
Q. Where do you live Y 
A. Mechanicsville. 
Q. Mr. Brooke, do you remember some time around .. mid-
night July 29th last year coming up on th\e scene of an acci-
dent which occurred out there near Mr. ~cott's dairy farm? 
A. Yes, sir. ' 
Q. On Second Street RoadY 
A. Yes, sir. 
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Q. When you got there do you know how many automobiles 
were there? 
..A. Well, it wasn't but one, that was the wrecked one, when 
I got there. 
Q. What was it? 
A. An Oldsmobile roadster. 
Q. How did you happen to be over there on 
page 223 ~ that road? 
A. J\tir. Yorke and Mr. Sledd come over and 
called ine up and I took him home and we went back by there. 
Q. Took who home? 
A. Mr. Yorke. 
Q. ''And we went back by there"-who is that¥ 
A. Mr. Sledd and 1nyself. 
Q. What is your business 1 
A. Automobile repair. 
Q. Do you have a towing car, too~ 
A. Yes, sir. 
Q. When you went back did you all stop there f 
A. Yes, sir. 
Q. Did you have flashlights? 
A. I had one. 
Q. Was John Sledd with you~ 
A. Yes, sir. 
Q. Now, 1\[r. Brooke, do you know where Norwood Avenue 
con1es into Second Street Road 1 
A. Yes, sir. 
Q. Going towards Ellerson from Norwood A venue is th~re 
a curve down the road a little ways 1 
A. Yes, sir. 
Q. Which way. does that curve bear f 
A. It bears to the right going towards Ellerson. 
Q. As you go around that curve and in that 
page 224 }- curve-did you examine that area there, that 
night~ 
A. Well, I looked where the car come around there, but I 
didn't go back up the road towards the curve. 
Q. At what point of the road di(!.--you examine it 1 
A. Just about where the car swerved across the road. 
/ By the Court : 1 
Q. You mean where it swerved across just before it turned 
over? 
A. Yes, sir, that is right. 
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By Mr. Moss: I . 
Q. Well, at that point was there anything on either side of 
the road and, if so, what was itT 
A. It was a couple of trees nn the right-hand side of the 
road and a telegraph pole or electric pole, I don't know which, 
on the left. 
Q. I am speaking of the surface of the road. 
A. Yes, they had been digging, cleaning the ditch out, I 
imagine, along there and they had pulled this dirt up on the 
road out of the ditch. 
Q. Now you say you saw where it \Vent from that side to 
the left side 1 
A. Yes. 
Q. Can you tell the jury tho distance:. it was to the point 
w·here this automobile came to a rest? 
page 225 ~ ~{r. Evans: vVhat point~ 
1\{r. ~:Ioss: Where he sa\\r it swerve from the 
right side to the le~t. 
Q. Can you give us that distance? 
A. I imagine it was about 15 or ·18 yards. 
Q. On the right-hand side of the road around that curve 
\vhat is there on the right side? 
A. What do you n1ean ·¥ 
Q. I mean not on the roadway itself but off of the .road-
way. . 
A. It is a hedge along there and these trees on the side and 
then I think going down the road a bout 50 yards-
Q. I hand you a picture, Exhibit No. 8, which is a picture 
looking towards Richmond, and look, please, on tl1e left side 
as the p. icture appears to you and say wpether you see one 
tree or ltwo trees. I 
A. This picture doesn't look like it is bt;lt one, but it is an-
other hjee just beyond that bi.g one. II 
Q. Tqwards Ellerson or Richmo11cl? i 
A. Towards Ellerson. It is kind of bl~rred there. 
Q. \Vhero was the skidding that you sa"~.tthere that you said 
you saw on the right-hand side with refer lnce to that second 
tree~ 
A. Where was the skidding? . 
Q. vVith reference to the second tree. v\as it towards Rich-
. mond or towards Ellerson 01; opposite the tree 
page 226 r or where? 
A. The skidding started j st about that big 
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tree, where it come out of the ditch and kind of swerved 
around like that (indicating) and come over on the. left side 
of the road going towards Ri~hmond-I mean going towards 
Ellerson and right coming to,vards Richmond. 
Q. Is that tree an ash tree or do you know? . 
A. I don't know an ash tree 'vhen I see it. I know it is a 
big tree. 
Q. But it happened at the tree that isn't shown in the pic-
ture, as I understand it~ 
A. Yes, started right at that big tree and swung right around 
about that other tree. . . 
Q. Now had the Oldsmobile been moved when you got there Y 
A; No, sir. I was the first one got there except the ones 
that carried them to the hospital. . 
Q. Now state to the jury the position of that Oldsmobile 
with reference to the rear wheels. Where were they and where 
were the front wheels? . 
A. The left-hand front wheel was in the ditch and the right 
hand was a little over in thP. -edg·e of the field and the back 
wheels was up on thP. edgP. of the road-the tar. 
Q. Was it sitting on the wheels or overturned Y 
A. Setting on the wheels. 
Q. You said the injured people had· been taken to the hos-
pital when you got there? 
page 227 r A.. Yes. It wasn't anybody there when I got 
there except l\1:r. Sledd and I, and we went to-
gether. I broug·ht him 1ight on into town; he had to go to 
work at the dairy and'I brought him in town and he slipped 
his clothes on and we stopped over there right there just be-
fore you get to the dairy. 
Q. You travel that road frequently, do you not? 
A. Yes. 
Q. Do you know when that dirt was piled up on that road 
with reference to the date of the accident? 
"' A.Jo, I couldn't say I kno~ 'vhat day it was piled up. 
CROSS EXAMINATION. 
By 1\ti r. Evans : 
Q. Mr. Brooke, the dirt that you say was up on the road 
was the dirt that 'vas along the shoulders of the macadam, 
wasn't itY 
A. No. You see, they l1ad taken the road machine and dug 
that ditch out a.nd, of course, it was dry weather and this dry 
dirt was pulled fron1 the edge up to the edge of the road. 
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Q~ You mean the edge adjacent to the ~acadam or smooth 
surface of the road Y i , 
A. Some of it was up on the smooth part of the road. 
Q. That part, I thought yon said, that was on 
page 228 ~ the smooth pa~t of the road lt:as there somewhere 
near where th1s car had swerved across the road. 
Perhaps I didn't understand you correctly. 
A. No, it was over here by the turn. I explained the dirt 
was all along there. 
Q. Did you before July 29th some time, after that road had 
been fixed that way go over the road frequently? . 
A. No, I don't go over it very ofte~ just occasionally. 
Most of my traveling is on the Mechanicsville road, going 
backwards and forwards to Richmond. , 
Q. Do you know how long the road had! been fixed prior 'to 
the night of the 29th; these ditches had been dug out Y 
A. No, Idon't know. , 
Q. Now the actual road itself had not been fixed in any 
way: the only work done there had been done by digging out 
these ditches a little bit, as I understand: it 1 
A. Yes. , · 
Q. The road itself was a smooth surfaced road that had not 
been in any way disturbed? · 
A. No more than the dirt had been pul~ed up on the edge 
of the r9ad, like they clean out the ditches~ 
Q. Along the edge of the shoulder? 
A. Yes. , 
Q. But the road itself was all right Y ! 
A. Well, as. far as the road it wasn't any gully, 
page 229 ~ but it was dirt wliere they pUlled it out of the 
ditch up on the tar part. 
Q. Could ypu see where the automobile~ of Mr. Yorke had 
struck the hedge Y 
A. No, I didn't. 
Q. Did you look for that? 
A. No, I didn't. . 
Q. Did you pay any attention to that Y I 
A. No. · 
Q. But you and Mr. Sledd brought Mr. Yr·· rke in to his work 
at the Richmond Dairy? 
A. Yes. · 
RE-DIRECT EXAl\fiNATION. 
By Mr. J\IIoss : 
Q. Mr. Brooke, ordinarily if it is no d". t on this road it 
is a smooth surfaced road; is that correct ; 
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.A. 'Yes. 
Q. Do yon kno·w whether or not it had rained the early part 
of that night? 
A. I don't think it had; I do/'~ember. 
Witness stood pside. ~/ 
page 230 ~ H. C. GATEWOOD, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAJMINATION. 
By Mr. Moss: 
Q. You are J\IIr. Harry Gatewood 1 
A. Yes, sir. 
Q. What is your business¥ 
A. State patrolman. 
Q. With the Motor Vehicle Department? 
A. Yes, sir. 
Q. On the 29th of July of last year or the 30th of J nly last 
year were you a ~Iotor ,Vehicle Departn1ent inspector¥ 
A. Yes, sir. 
Q. Did you l1ave occasion on the 1norning of the 30th of 
July.to go out on Second Street Road near Norwood Avenue 
where an accident had happened the· previous night? 
A. I had no particular occasion, but it is in my regular 
day's ·work and I was a couple or three or four times by the 
scene of where this accident had taken place the night before. 
Q. Did you kno'v of the accident when you went out there? 
.... \.. I knP.w therP. had been an accident, but I didn't know 
the parties concerned because I made no investi-
page 231 ~ gation of the actual accident. 
Q. Now is that your regular route; part of your 
duty to patrol that roac11 
A. Yes, sir, that is one of my roads. 
Q. No'v tell us, 1\Ir. Gatewood, when you went there the 
day following did you see anything on the right-hand side of 
the road-on the right-hand side of the traveled portion of 
the road and, if so, ·what did you see? 
A. Well, the entire road was being 'vorked at that time; 
they were scraping the road, pulling the dirt out from the 
ditch or the drain portion, and for quite a distance before and 
after the scene of this accident dirt was piled up in the road. 
Q. How thick 'vas it, if you know approximately' 
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A. Well, in the curve cars apparently pad whipped in m~k­
ing this curvP.-had whipped the dirt somewhat towards the 
center of the road. I ·would say at th~ extreme right edge 
of the road at this particular point of the curve there is a 
road that goes off to the-:whereyer that goes in to a farm . 
house. The left side going in the direction of Ellerson was not 
scraped; the right portion going in the ~irection of Ellerson 
was scraped or scooped out and cars had whipped the dirt 
towards the center of the road. Now the extreme 
page 232 r right I would say was three o·r four or :five inches ; 
I 'vouldn 't like to say exact. 
Q. Thick, you mean 1 
A. Yes, sir, and towards the center it just leveled down 
to nothing. . 
Q. Now do you know the character of that dirt? Was it · 
sand or clay or 'vhat7 . 
A. Well, it was a very loose earth and the constant running _ 
over it bad made it more or less dust. It was very light, 
slack, loose earth. 
1 Q. Now, Mr. Gatewood, are you prepar~d to say as a driver 
of an auton1obile-you drive, of course, many miles a year7 
A. Yes, sir. 
Q .. W.iH_you tell this jury)f you r~n into that condition there 
. and jl~<;lt_!~!_~_ee it,. 'Y_h_~~ would hru?.n..en to the car 7 
Mr .... Evans.: . If..Your E.Qno.r._ple.ase..-
The Cou_rt: _Q_~,.jection _sustained. 
By ~!r. Moss:· 
Q. From experience-actual experience over that road, that 
very road, if you drove into that conditi9n and didn't see it,, 
could you tell what would happen to your car¥ 
/Mr. Evan~: lf Your Honor please, I ~~ject. I don't think 
( ..... n, Mr. Gatewood can.give an o ·inion about a mat-
: page 233 } ter based on certain physical, facts that occurred 
1 subsequent, that he observe . twenty-four hours / or more after the time that this accide~t occurred, particu-
., larly 'vben the question is based on a p~rtial resume of evi-
\ deuce, all of which is not included in the h)ypothetical question 
\ asked him. I 
/
': Mr. Moss: Can we get the answer in the record Y Let me 
go back a couple of questions and then · robably you n1ight 
very regularly rule differently. 
\ 
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Q. How long had that condition existed there to your knowl-
edg·e prior to the night of the 29th of July? 
A. Two to three day's. 
Q. What was the condition two or three days prior to the 
nig·ht of the accident~ \Vas it approximately the same as 
it was on the n1orning· after the accident when you 'vent 
out there¥ 
A. Well, when the dirt was first pulled up there it 'vas cer-
tainly not in the condition it was three days later because 
the constant use of the highway had broken the earth down, 
as I stated before. It had whipped it out more and it couldn't 
have been the san1e three days later. That is about the best 
I can answe1~ that question. 
page 234 ~ By the Court: 
Q. How was it three days further on after that 
time? 
A. Even later? 
Q. Yes. Did you keep going on over it? 
A. They kept going over it and they evidently finally came 
there and scooped some of the dirt away. 
Q. Did you keep going over it? 
A. I go over it daily. 
Q. Do you kno'v how thick the dirt was there that night f 
A. I imagine about the same as it 'vas the next day or the 
day before. 
By Mr. Moss: 
Q. Did you go over that road the day of the accident or the 
afternoon of the accident; that is, the afternoon of the 29th 
of July? 
A. I went over i.t that morning somewhere between nine 
and twelve o'clock. 
Q. What day? 
A. After the accident. . 
Q. Well, did you go over it the day of the accident; that is, 
the 29th' · 
A. Yes, sir; go over it every day. 
Q. vVhat time that day? 
A. The accident 'vas in the morning-A. M. of the 29th? 
Q. No, the morning of the 30th or say the night of the 29t.h. 
Did you go over it any time during the day of the 
page 235 ~ 29th? · 
A. I go over i.t every day. 
\ 
I 
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Q. Well, at what tilne did you go over ~t that day Y 
A. Sometimes nine o'clock, sometin1es three, sometimes six. 
I can't give any definite thne. The particular instance I 
went over there the l{ellys out here at Norwood Avenue and 
'¥ ashington highway-
// lVIr. Evans: I don't know what he is going to state, but I 
object to any statements that are irrelevant or might be hear-
·say. He is beginning to say something about the Kellys. 
1 The Court: Don't tell anything anyb9dy told you. Any-
thing you saw you can tell. I 
By 1\lr. lVIoss: 
Q. From information received did you· go to this place Y 
A. From information received. That is what I was leading 
up to, that there had been an accident and I went by the 
scene. 
Q. On the 29th; that is, the day of the 29th, whether you 
went there at nine o'clock in the morning or at noon or three 
o'clock in the afternoon or later, was the. condition that you 
saw on the following· day; that is, the 30th, substantially the 
satne as you saw it when you went over it on the 29th 1 
A. I couldn't say it would be any difference whatever. 
page 236 ~ By the Court: 
Q. You were asked-don't . ans,ver other than 
just what I ask yon-you were asked what would an auto-
mobile do when it struck that particular dirt. This dirt is no 
different from any other loose dirt that would be on any 
fto,Ud sloped~ to that extent or as thick as y~ou~ have stated it, is 
A. No difference I could see. 
Q. Can you tell what an automobile wo ' d do that hit that 
dirt unless you kne"r at what speed it 'v 1 s going? 
A. No, sir, I couldn't tell. · 
Q. It wouldn't be any different from hiJ ..ing any other dirt 
of similar character? I 
A. No, sir, I shouldn't think so. . ! • 
I By Mr. lVIoss: 1 
Q. Suppose an automobile in the nig1littime, proceeding 
along that road. dry weather, no approaching traffic, passing 
'no traffic. running frmn 30 to 35 to 40 n1ile~ an hour, would be 
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. met ·with a situation such as you have described in that road 
without seeing it, 'vhat in your judgment would an automobile 
do' 
Mr. Evans: If Your Honor please, I object to the question. 
The Court: Objection sustained. I don't see that this wit-
ness, even if that was a matter that he has seen 
age 237 ~ out there, that he is in any better position to know 
than the rest of men driving automobiles what an 
utomobile would do when it hits loose dirt. 
Mr. Moss : Suppose he had an actual experience. 
he Court: He hasn't stated that. 
By Mr. Moss: 
Q. Have you had an actual experience on that road with a 
.condition such as I have described 7 
A. No, sir, I haven't. 
Q. Any other sinrilar road, same conditions Y 
A. I have run into loose gravel-
Mr. Evans: I don't kno'v what 1\{r. Gatewood is going to 
state, but I object to his stating about running into loose 
gravel on some other occasion. 
The Court: Objection sustained. 
Mr. Bremner: lVIay we get the answers into the record now f 
The Court: Yes, sir. 
Note: The jury retires from the courtroom. 
Q. From actual experience over that road, that very road, 
if you drove into that condition and did not see it, could you 
tell what would happen-to your carf 
page 238 ~ A. Well, that would be rather hard to say. It 
would depend on a lot of things, I should think ; 
the driver .knowin~; just how the curve was situated-it is a 
very dangerous curve; it is mighty near a corner. However, I 
knew that the dirt was there and naturally I .didn't drive 
into it, in knowing· it, and I used in traveling that road to 
be cautious. I had no occasion to try out any such thing. So 
I don't know how I could answer that question. 
Q. Suppose an automobile in the nig·httime, proceeding· 
along that road, dry weather, no approaching traffic, passing 
no traffic, running from 30 to 35 to 40 miles an hour, would 
be met with a situation such as you have described in that road 
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\ 
without seeing it, what in your judgnlent would an automobile 
doT 
A. I would say it could do most anything. 
Q. What do you nwan by "do most anything"? 
A. Well, it would depend on the alertness of the driver, 
ho'v capable he 'vas of handling an automobile~; There are a 
great many things I would say would figure fhere, whether 
he was to the-this is what we speak of as a turtle..:back road-
whether he was to the left side of the road or whether he 
'vas to the right. You know, this road is elevated this way 
to the right. If l1e was· hugging the rig·ht side and hit in · 
tl1ere, it might do one thing; if he was over the 
page 239 ~ point or the slope of the othet side, the car would 
naturally be harder to pull into the curve. So it 
'vould just be av,rfully hard for me to say just exactly what 
would happen unless you knc'v exactly what the driver was 
doing. 
The_Q9J~r~:. -~!~e Court is. o_~ <?PJ~1J9_~ .J!?--~_a_!lswer of the wit-
nQ~~-shows. It is goirig out into mere o_Eiluon and spe~!Jl.f!tiQ~ 
~nsl~i9-~.t~q!!.5!3 ~wne~cr:---~-·-~"' · ·-
Mr. Bren1ner: Exception. 
Note: The jury returns into the courttoOin. 
By l\tlr. l\tloss: 
Q. How long have you been a n1en1ber of the l\1:otor Vehicle 
Department? 
A. Five years. 
Q. In that five years how many 1niles have you driven~ 
would you say, on all different types of roads? 
A. Probably 150,000. 
1 
By ~Ir. Evans: 
I 
CROSS EXAl\f.INATIO .. 
Q. Mr. Gatewood, you said that there h d been dirt drawn 
up to the road on this right side going fro , Ellerson to Rich-
mond? : 
A. Yes. : 
page 240 ~ Q. But that the left side had not been disturbed 
in any way? .' ' 
A. That is right, sir. , · 
Q. On the 29th of July, 1936, when this a cident occurred¥ 
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A. Yes, sir. 
Q. There is a shoulder on the right side of the ·road and I 
believe one on the left adjacent to the smooth surface of the 
road, isn't there? 
A. Yes. There is an entrance two ways going in to this farm 
house-Scott's farm house. For instance, coming from Eller-
son there is a road off to the right, going from Richmond or 
Second Street Road it is road off to the left, n1akinp; it quite 
wide in there. 
Q. And there is a shoulder all along· that road even after 
you get beyond the curve and before you reach the curve, isn't 
il? , 
A. It is .a very narrow shoulder to the ditch. Right in the 
curve there is a fence and from the hard surface to the fence 
I would say was about a distance of 15 inches. 
Q. That would be on the right side going towards Ellerson Y 
A. Yes. 
Q. It is a fence and a hedge where it strikes the property 
that we know as Judge }.{oncure's property-! suppose you 
know it that way, too, don't you? 
A. The hedge isn't in the curve. It would be probably 15 
feet bevond the curve. 
page 241 ~ Q. And extends down f 
A. Yes, sir. 
Q. How far? 
A. On down, until you take the next curve to the left, prob-
ably a hundred yards. 
Q. What road does Second Street Road run into in Rich-
mond? ' 
A. Second Street Road runs into Meadowbridge Road. 
Q. Now all the 'vay from Meadowbridge Road out to Eller-
son or we will say to the place where this accident happened 
isn't that road filled 'vith~ numerous curves? 
A. Yes. 
Q. And aren't there a number of intersections and hills and 
rises of various heights and degrees in that road all over that 
whole distance 7 
A. There are. 
Q. Those curves run in different directions ; I mean some 
left curves, some right curves, aren't they? 
A. Yes, sir. 
Q. The dirt tl1at you said was there at the point where the 
curve is and down the road extended for what length along the 
right side of the road going from Richmond to Ellerson Y 
I 
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Q. The dirt extended from 3 to 5 feet 7 ! 
A. That is, in the road. 
page 242 ~ Q. I mean on the side of the road where the dirt 
was, ho~ long at this pa.rticul~r place? -
A. You mean the shoulder along the road 7 
Q. Yes. · 
A. It began at Norwood A venue and on down the hill to the 
railroad. 
Q. And that had been done, you say, or started three or four 
days before; July 29th 7 
A. Two to three days before the accident occurred. 
Q. Anyone using that road every day between the hours of 
·ten and eleven should have been aware or that 7 · 
Q. Was that condition clearly visible i* the daytime 7 
A. Yes, sir. 
By the Court : 
Q. You say that situation had been there about three days? 
A. From two to three days. 
By Mr. Evans: 
Q. Now the dirt was along this shoulder, wasn't it Y I mean. 
most of the dirtY 
A. That is right. · 
Q. They pulled it up to the shoulder out of the little ditch 1 
A. Ye~. : 
page 243 ~· Q. Ho,v deep is the ditch f I . 
- . A. Probably 15 inches at tpe deepest part. 
Q. They already had a ditch there; jus~ cleaned it out? 
A. That was the purpose of it, cleaning1t· he ditch, dragging 
this dirt out with the scraper. 
Q. And dragged it up to the shoulder ad acent to the smooth 
paved road? ~ ~ 
A. That is right. 
Q. No,v, as I understood, cars going al ng there probably 
had whipped that dirt, either by the wind or by the tires run-
nin~ on it, some of it into the smooth paved road? 
A. Yes, sir. 
Q. It had been no work on the smooth p ved highway? 
I 
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A. No work done there. 
Q. That 'vas like it had always been~ 
A. Yes. 
Q. You say this dirt was dry .and was practically like dust¥ 
A. That is right. 
Q. I suppose easily fanned about by the wind itself and 
from the cars going along~ ' 
A. Yes, sir. 
Q. In the middle of the road I think you said that dirt prac-
tically disappeared entirely? 
A. Just clown to-
page 244 ~ Q. Just practically non-existent, I suppose, con-
/ 
stantly shifting with varying eddies of wind t 
A. That is right. 
Q. And by the movement of automobiles over it. You said, 
I think, that was dustY 
A. Just loose earth. 
Q. Was this road the kind of road that is called a turtle road 
at this conwr and where this accident happened? 
A. Yes; the center part is the highest portion. 
Q. And it slopes clown ta each side' 
A. Yes. I 
Q. Isn't that curve banked somewhat as you go from Rich-
. monel, the curve that you take at the corner of tlw Scott prop-
erty~ You know where the Scott property is? 
A. Yes, sir. 
Q. That was the property to the left of the place where this 
accident occurred' 
A. That is right. 
Q. When you make that,turn there at the corner of the Scott 
property, the nearest co~ker g-oing fron1 Richmond, isn't this 
road on that curve banked slightly as you go around it? 
A. It is banked to the center one way and beyond the cen-
ter banked the other 'vay. It is a turtle-back road. I sa.v a 
turtle-back road is bound to be banked because it 
page 245 ~ is sloping just like a house roof. 
RE-DIRECT EXAMINATION. 
By 1\{r. l\{oss: 
Q. Going from N onvood A venue going towards Ellerson or 
Mechanicsville and as you approach tl1at curve. where do your 
lights throw to' 
ll Mr. Evans: Now, if Your Honor please, Mr. Gatewood 
\ 
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(wasn't there. The evidence of the defJndant himself about 
·that matter is already in the record for the jury's considera-
/ tion. 1fr. Gatewood is asked to give his I opinion about some-
', thing that he doesn't kno':v about as a matter of fact. That is 
( a question calling for an opinion or speculative testimony. 
The Court: If he has driven the road at night-
Mr. Moss: If he hasn't done it he knows where his lights 
bend. 
The Court: It would possibly tend to show the acuteness of 
the curve. 
By Mr. Moss: 
Q. Have you ever driven that road at night~ 
A. Yes, sir. 
Q. As you approach that curve where do your 
page 246 }- lights turn out to? 
A. Your lights naturally thro~w directly to the 
front of the car and you, of course-
Q. To the front of the car where would: that reflect to? 
A. They would reflect4directly in front of the car. 
Q. What is in front of the car as you approach the curve? 
What do you see~ · 
A. You see a field down there. 
Q. It would go in the field? 
A. Yes, sir. 
By the Court: 
~ They go like lights on all cars; out in front of the car? 
'""-- .;1.... ~' sir. Q. An(\ where they would land would be dependent o·n the 
acuteness of the curve? 
A. Yes, sir, that is right. 
By Mr. 1\foss : l 
Q. This particular curve, regardless !the degree of the 
curve, it is a fact that the lights go out i 1
1
.the field; isn't that 
true? 
A. Yes, sir. . 
page 247 ~- RE-CROSS EXAMINA ION. 
Bv JYir. Evans: ~ ~Q. The headlights. of automobiles natur lly follow the direc-
tion the car is going and a car going arou d a curve the head-
lights go around with it naturally? 
A. Sure. 
Witness stood aside. 
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page 248 ~ JOHN SLEDD, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXA~IINATION. 
By Mr. Moss: 
Q. You are Mr. John Sledd Y 
A. Yes, sir. 
Q. Where is your homeY 
A. Mechanicsville. 
Q. In Ha.noverY 
A. Yes, sir. 
Q. Do you recall an accident which occurred out on the 
Second Street Road near 1\{r. Scott's place on the 29th of July 
last year? 
A. I remember the accident; I couldn't swear what date it 
was. 
Q. You didn't see it, did you Y 
A. No, sir. 
Q. You were on the road and came up on the accident Y 
A. Yes, sir. 
Q. What was the occasion for your being on the road that 
time of night? "W11ere were you going? 
A. Going home. 
page 249 ~ Q. You came from Richmond Y 
A. Yes, sir. 
Q. When you p;ot there what did you see Y 
A. I saw a car; one front wheel was sitting in the ditch and 
one was up on the ditch and the back wheels were up on the 
surface of the road. 
Q. Speak a little louder. 
A. One of the front wheels was sitting· in the ditch on the 
left-hand side of the road going towards. Ellerson and one 
front wheel was sitting up out of the ditch and the two back 
wheels were on the surface of the road. 
' Q. Did you see anyone lying in the road Y 
A. Yes, sir. 
Q. What was it; a lady or gentleman? 
A. A·gentleman. 
Q. Ho'v far was he or where was he with reference to the 
automobile Y · 
A. About 5 to 8 feet from the car. 
Q. To the rear of the car? 
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A. Along on the side of the car, next to the Richmond side, 
towards Richmond. 1 
Q. Was another automobile there which afterwards de-
veloped to be an automobile operated by ,Mr. Lutzf 
A. I don't know. It was a car there with a foreign tag on 
it. I don't know who was driving it. I think it 
page 250 }- was a Ne'v Jersey license tag, but I am not sure; 
either New Jersey or New Yo:rk; anyhow, it was a 
foreign tag. : 
Q. Well, what did you do, if anything, ~bout the gentleman 
who was lying there in the road Y · 
A. I helped put him in the car. 
Q. Who helped you p'ut him in there Y 
, A. I don't know. Mr. Yorke caught hold of one side of him 
' and some girl ; I don't know who the rest, were. I don't even 
~'\V if 've put him in the back or front of. the car. . 19· Did Mr. Yorke help? 1 
A. Yes, sir. 
Q. You mean this gentleman right her~ (indicating the de-
fendant) Y 1 
A. Yes, sir. 
Q. Then what did you do? Did you aid them any further! 
A. They said they didn't kno'v the city ~nd some 'lady in the 
car asked me to lead them to the J ohnston..:Willis Hospital and 
I started on, went to Ginter Park and a city police officer on a 
motorcycle 'vas there and he said he wou~ show them to the 
hospital and I turned around and went back. 
Q. I-Iow far did you go with them Y 
A. Over there right there at the Ginter fark school, I think 
they call it, on Chamberlayne Avenue. A:qyhow, it is a public 
school on the left side. 
page 251 ~ Q. At the engine house Y 
A. Y,es, sir, right there, the ngine house. The-
school is a little above the engine house. 
Q. You say this girl and the other peo le said they didn't 
know the way-
A. The fellow driving the car said he wasn't familiar with. · 
the city. I didn't hear the girl say that. ' Q. That 'vas Mr. Lutz Y I 
A. I reckon so. I don't know who he wa . 
Q. Now did you come back out there? ' 
A. Yes, sir. 1 
Q. When you got back out there. did you find anybody there Y 
A. Yes, sir. 
Q. WhoY 
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A. I don't know who they were. It was two people there. 
One of them had-looked like just got out of bed. I don't 
know who he was, came across there, and ~Ir. Yorke said he 
~ had been over to ~iechanicsville and tried to get J\llr. Brooke, 
said he couldn't wake him up and asked me to carry him back. 
At least, I told him I would carry him back; I thought I could 
wake him up. 
Q. · Did you wake him up Y 
A. Yes, sir. 
· Q. Did you come back to the scene with 1\{r. Brooke? 
A. Yes, sir. 
page 252 ~ Q. Did either of you have anything there to ex-
amine the road by; I mean lights~ 
A. Yes, sir . 
. Q. What did you have? 
A. A flashlight, three-cell. 
Q. Did you make an examination of the road f 
A. I did and he did, too; looked at the tracks with the flash-
light. 
Q. Now, J\llr. Sledd, going towards Ellerson after you get 
around that curve what is on the right-hand side of the road 
there off of the road Y 
A. It is a: hedge and two trees there. 
Q. Do you know what kind of tree it is; that is, the second 
tree! 
A. Yes, sir, the second tree is a cedar tree. 
Q. Is there an ash tree there Y 
A. Yes, sir, both of them about 8 feet apart. 
Q. Is there a large tree by the road? 
A. Yes, sir; a whole lot of large trees there. 
Q. What was the condition of the roadway; that is, on the 
right-hand side of the roadway going towards Ellers on f Was 
anything on it or just the normal state of the road? 
A. It was certain work there; sand was pulled up in the 
road there out of the ditch, I reckon; 'vasn 't any shoulder to 
the road; it was up on the hard surface, the rna-
. page 253 ~ cadan1 there. 
Q. You have stated to the jury the position of 
this automobile on the left-hand side of the road when you got 
there? 
A. Yes, sir. 
Q. Was it near any object and, if so, what was that object f 
A. It was about 3 or 4 feet-it is a light pole or telephone 
pole, I don't kno'v which. · 
Q. You have stated to the jury you examined this roadway? 
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A. Yes, sir, I looked at the tracks with :the flashlight. 
Q. Did you see any n1arks there showing what happened 
and where it 'vas Y 
A. Yes, sir. 
Q. State to the jury where those marks were with reference 
to that ash tree. 
A. Well, it started right there by the ash and cedar tree and 
~kidded about-I don't lrnow exactly how far; I would say 
around 15 yards. I don't know exactly how far it is because 
I never stepped it off. 
Q. Your estimate is about 15 yards 1 
A. Yes. 
Q. Now were those marks that you just described in the 
curve or this side of the curve; that is, dn the Richmond side 
or the Ellerson side 1 · 
A. On the ]Jllerson side. 
page 254 ~ Q. vVerc they in or out of the curve~ 
A. They were just starting as soon as you 
passed the curve ; not n1uch, but the other side of the curve. 




A. We. were going to n1ove it, but the Richmond Auto 
\Vrecking Cornpany carne out there and told us not to move 
it, that the Henrico police told them to move it. 
Q. Had any of the county police gotten there when you ar-
rived? 
A. No, sir, not the first tinre. When I came back the sec-
ond time the Henrico police had been there and gone. The 
Richmond Auto W rP-ckiug· told us not to move it, that the 
Henrico police- i 
Q. You didn't see them at any time 1 
A. No, sir. 
~fr. Moss: vVill YOU ask 1\tliss lVIason :and 1\fiss J\!Iaynard 
and lVIiss Kilby to conw in? 
Note : l\iiss ~Iason, .Miss l\1aynard an ,1\tiiss l{ilby entered 
the courtroonr. · · I 
Q. l\tir. Sledd, do you recognize those three ladies as the 
ladies you aided that night? 
A. I remember two of them. 
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page 255 ~ Note: ~fr. ~utz entered the courtroom. 
Q. Do you recogni~is gentleman as one of themT 
A. No, sir. / 
Mr. Moss: May we ask these three ladies and Mr. Lutz 
this general question : if they recognize Mr. Sledd as the gen-
tleman who aided then1 that night~ 
Mr. Evans : If Your Honor please, Miss Maynard was 
unconscious, lVIiss lVIason was seriously injured and I think 
unconscious, and lVIiss l{ilby was the only one who possibly 
could have recog·nized anybody. 
~Ir. Moss: We haven't heard any evidence about any un-
conscious condition. 
The Court: I will permit the question to be asked if it is 
asked in the light of the evidence that has gone before. Let 
him identify the two he sa,v. 
The Witness : The two on this side. 
Note: The witness indicated 1\!liss 1\'Iason and· Miss 1\fay-
nard. 
Mr. Moss: The proper way to do it is call each one of 
these witnesses back and put them on the stand. What I am 
trying to do is save time. 
page 256 ~ The Court: All right. There is no objection 
to it. 
1\-Ir. Evans: I have no objection in the light of the facts. 
I think it is sort of foolish to ask witnesses who were un-
conscious. 
Mr. Moss: I haven't heard one particle of evidence these 
ladies were unconscious. 
The Court : We are not going to discuss the evidence now. 
I will allow the question to be asked and counsel can argue 
it on the evidence disclosed here. 
1\fr. Moss : May I ask you, Miss Mason and Miss 1\faynard 
and Mr. Lutz, do you recognize this gentleman to be the gen-
tleman who aided you that night f 
lVIr. Lutz: I do not. 
1\fiss lVIaynard : I do not. 
Miss Mason: 1 do not. 
1\fr. 1\f.oss: Smneone helped you, didn't he~ 
Mr. Lutz: Smneone was there and led me into Richmond. 
Mr. 1\{oss: Ho"r about you, Miss Kilby; do you recognize 
him? 
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1\fiss Kilby: I don't recognize him at all. 
page 257} ~fr. Moss: You don't say !he isn't the p~rson 
a.t all? : 
Miss Kilby; I don't say he isn't the 1 per~ on, no .. 
By Mr. Moss: 
Q. lVIr. Sledd, do you know the police officer who stopped 
you? 1 
.A. No, sir. 
CROSS EX.A.MINATIO.N. 
By Mr. Evans: 
Q. Mr. Sledd, what is your occupation 7 
.A. Farming. 
Q. Up in Hanover County? 
.A.. Mechanicsville, B.anover County. 
Q. Do you know Mr. Brooke? 
.A.. Yes. 
Q. What is his occupation? 
.A. 1\{erchaut. 
Q. What was his occupation on the 29th of July?' 
A. He ran a garage and a grocery tog~ether, combined. 
Witness stood aside. 
Note : At this point the jury visited the scene of the ac-
ci;dent and then. returned ~y?~t. : 
page 258 ~ C. H. FLEET, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
I 
DIRECT EXAMINATirN. 
Bv l\£r. Moss: 
.. Q. You are Mr. C. H. Fleet? 
A. Yes. : 
Q. What is your occupation? I 
A. Civil engineer and surveyor. 
Q. In the City of Richmond? I 
A. Yes. 
Q. Now can you tell us the distance from the end of Cham-
berlayne Avenue southwardly upon Ch berlayne Avenue 
and turning to the left at the engine ho , se and proceeding 
_: .. ::·~ 
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eastwardly to the Second Street Road and then northwardly 
upon .Second Street Road to a point about a hundred yards 
north of Norwood A venue? 
A. The street at the fire engine house is Claremont Ave-
nue and then the next street is Ordway Avenue and the next 
is Laburnun1; you n1ean to turn to the left at Laburnum. 
Q. Yes; if you go southwardly on Chamber layne Avenue 
until you g-et to the engine house and then turn 
pag·e 259 ~ to the left at the engine house and then. proceed 
eastwardly on Clare1nont Avenue and then fol-
low Laburnu1n Avenue to Second Street Road and then to 
a point about a hunch·ed yards north of Norwood Avenue; 
tell us that distance. 
A. It is about 3.65 n1iles. 
Q. Now can you t.ell us the distance from the northern end 
of Chamberlayne Avenue 'vhere it intersects with Norwood 
Avenue to the point I have just described, proceeding east-
wardly upon N orwoocl Avenue to the Second Street Road to 
a point about a hundred yards north of the intersecting point 
of Norwood A venuP. and Second Street Road~ 
A. 1.6 miles. 
Q; Now do you know the number of curves from the en-
gine house referred to in the previous question over the 
route n1entioned in the first question I asked you; that is, 
by way of the engine house, Laburnum A venue to Second 
Street Road and proceeding northwardly upon Second Street 
Road? 
A. The roads arc practically straight; there are corners 
that they turn around from Chamberlayne Avenue to Second 
Street Road. Those roads are laid off on subdivision plans 
and are not curved streets, they are corners at intersections, 
but from the Second Str~et Road north at Laburnum Avenue 
that is a curved road. 
page 260 ~ Q. How n1any curves are there? Did you count 
them1 
A. Yes. Starting at Laburnum ... ~\.venue m1d proceeding 
north on Second Sh·eet Road at half a mile you strike a 
right curve that continues down a hill for .2 of a mile and 
then a sharp left curve·-
Q. What is the angle of those curves? 
A. I didn't have the time to get those; they are sharp. 
Then at .15 of a 1nile there is a sharp right curve do,vn a 
hill and then at the bottom of this hill there is a sharp left 
curve and a bridg·e. 
Q. Is that a one-way bridge 1 
1,. 
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A. One-way bridge; sign on the south i side of it. 
Q. What is the width. of that bridge? 
1 A. I don't know. 
Q. All right; go on. 
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A. Then as you go up the hill you strike a right-hand curve 
coming into Norwood Avenue. That makes two left-hand 
curves and three right-hand curves go~ng from Laburnum 
A venue to Norwood .li venue. i 
Q. Are those curves sharp curves? 
A. Some of them are very sharp. 
The Court: To shorten this, couldn't: you put in the rec-
ord on motion of counsel for both plaintiff and defendant the 
jury has traversed the roads described in the 
page 261 }- last three tJuestions to the witness and has viewed 
the sce~1e of the accident in the presence of the 
Court and sheriff 1 
}fr. 1\-Ioss: Yes, sir. 
Q. NO\V if yon go to the Second Street Road from Cham-
berlayne Avenue by way of Norwood Avenue and as you en-
ter Second Street Road if you intend to .turn to the left and 
proceed to\vards Ellerson or n1:echanicsville describe the char-
acter of that turn or whatever it is. 
· A. There is a curve there which is more like an intersection 
in town; it is not a right angle, it is a1~ angle greater than 
90 degrees. The road is slightly banked there and it is an 
easy turn, although it is a dead end. Norwood Avenue stops 
at Second Street Road. 
Q. Now as you proceed from that point on northwardly 
towards Ellcrson are there any highway !signs on either side 
of the road regarding, curves¥ 1 
A. How far distant f : 
Q. I mean for a distance before reaching the first curve 
that you reach which bears to the rightT 
A. I don't recall any. I wouldn't sayl· I have been over 
it t.hree or four tilnes, but I don't rem mber seeing a sign 
in there. 
lVIr. 1-Ioss: 1v[ay we stipula e there are no signs 
page 262 ~ there f 11• • 
Mr. Evans: I don't know 'what the condition 
was on the 29th of July; I don't know ;whether it was dif-
ferent or not. I can't n1ake a stipulatio;n about a fact that 
I don't know. It might be different fro~ what it is now. 
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The Witness: There is no sign there, I can tell you. 
1\ir. Evans: I don't think any are there now. 
The Witness: I know every foot of that ground and after 
thoug·ht there is none there from there to that next curve at 
1\Ir. Scott's entrance. 
Bv Mr. }'loss: 
··Q. Do you know whether there were or not on the 29th of 
July? 
A. No, sir, I do not. 
Q. Now, 1\Ir. Fleet, on the right-hand side of that Second 
Street Road after passing that curve what do you see on the 
right side~ 'Vhat is there on the right side of the road, off 
of the road? 
A. After entering· Second Street from Norwood? 
Q. Yes. 
A. There is a field on the right-hand side for about 250 
feet, then there is a gate and. then there are woods on the 
right; the woods continue until you get around 
page 263 ~ that curve in front of Mr. Scott's entrance where 
there is a fence that runs out into the Tinsley 
land and the field continues on your right on that side. 
Q. Is the Tinsley land the same as the Judge Moncure 
propertyf 
A. Yes. 
Q. On that right side of the road is there a hedge~ 
A. From the fence opposite the Scott entrance there is a 
hedge ~on the right-hand side. 
Q. Did you see an ash tree there near a cedar~ 
A. There is a ceda1· with a tree just west of that 221/2 feet; 
that I don't know whether it is an ash or gum or what. 
Q. Anyhow, it is a tree' 
A. Yes. 
Q. On the left side of the road are there any poles~ 
A. There is a telegraph pole almost opposite the cedar 
tree. 
Q. Can you give us the distance from that cedar tree to 
that pole yon refer to~ 
A. From the pole to ,-~.rhat you call the ash tree it is 48.6 
feet; the cedar tree is 221~'! feet fartl1er east and that is about 
40 across approxin1ately. 
Q. You n1ean east nearer Ellerson? 
A. Yes. 
Q. Do you have a map showing what you found with refer-
ence to the tree and the pole Y _ 
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pag-e 264 } - 1\ir. Bren1ner: If Your r{onor please, I think 
it n1ight be well for us to ~xplain-I think the 
attorneys have been using the Second Street Road as running 
north and south and I notice the engineer's map shows it as 
running east and west. I think we ought to ex-plain when we 
use the term east we mean going towar~s Ellersou. · 
The Court: You mean going towards Ellers on east on Sec-
ond Street. 
The Witness: At that point the road does turn eastwardly 
and I mean towards Ellerson. 
By 1\{r. Moss: 
Q. I hand you what is designated map, portion of Second 
Street Road, Richmond-Henrico Turnpike, dated 1\{arch 30, 
1937. On this 1nap will you point out to the jury the tree and 
the cedar referred to by you? 
A. This is the cedar tree at this point and this is the ash 
or gum tree that is 221;2 feet back this way. Over on this 
side is the telegraph pole or power pole. 
Q. You told the jury that the distance from the tree to the 
pole is what? 
A. 48.6 feet across there and 221,12 feet from here (indicat-
ing). 
Q. vVbat is this mark up here: private road? 
A. That is a private road leading into Mr. A. 
page 265 } R. Scott's property. 
}Ir. ~foss: We offer thjs in evidence. 
Note: Filed and n1arked Exhibit ''A''· 
page 266 ~ (Exhibit ''A" filed with imanuscri_pt in the 
Clerk's office.) ! 
page 267 ~ Q. Have you made a mapl of the intersection 
of Norwood Avenue and Second Street Road? 
~~- Yes, sir. . I . 
Q. Is this the map? [ 
A. Yes. 
1\Ir. l\Ioss: We offer this in evidence. 
Note: Filed and marked Exhibit '' B ''. 
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page 268 ~ (Exhibit "B'' filed with manuscript 1n the 
Clerk's office.) 
page 269 ~ Q. The map just offered in evidence as Ex-
hibit "B'' shows what¥ 
· A. It shows the entrance of Norwood Avenue into Second 
Street Road. I think this is the :Mitchell property here. This 
intersection is about five hundred and some feet south of 
the entrance into the Scott property. 
Q. No'v this map shows the angle of turn that the automo-
bile of the defendant took if he came out of Norwood Ave-
nue into Second Street Road~ 
A. That is right. 
Q. Is there any road leading from Chamberlayne A venue 
to Second Street Hoad between Norwood A venue and La-
burnum Avenue? 
A. No, sir. . 
Q. In other words, if you desired to go to Second Street 
Road you either have to go through Norwood or down by 
way of Laburnum and Claremont? 
A. Yes, sir. 
Witness stood aside. t/ V / 
page 272 ~ ,JOifN L. YORI{E, 
·the defendant, being recalled in his own behalf, 
testified as follows : 
DIHECT EXA~IINATION. 
B·y Mr. }foss : 
Q. Mr. Yorke, we failed to ask you this morning after this 
accident state whether or not you saw either Mr. Cottle or 
these youpg ladies. ' 
A. After the accident¥ 
Q. Yes. 
A. I vis-ited every one in the accident who was hurt every 
day while in the hospital and made several visits to each 
one after they went home. 
Q. At the point o.f this accident at the point just before 
you reach the curve involved in this matter at the time of 
the accident were there any highway signs there about the 
curve? 
A. No, sir. 





By Mr. Eva·ns : 
Q. How many times did you visit l\1:f. Cottle at the hos-
pil~? . 
A. Well, I didn't count th~m, but I visited him 
page 273 ~ every day. I might have sJPpped one day now 
r and then, but I don't think I !missed over. one day 
all the time he was there. 
Q. From immediately after he was injured? 
A. Yes. 
Q. Could he see visitors immediately after he was ad-
nlitted? · 
A. I saw him at nigbt. He was hurt in the morning about 
one o'clock. ' · 
Q. And you saw hhn tha1 night? 
A. That afternoon about five or something like that. 
Q. What was his condition 'vhen you saw him? 
A. Well, be talked to me. 
Q. Was he all right~ 
A. He knew what he ~wa~ talking abo:ut; he carried on a 
sensible conversation. . 
Q. And you saw him the next night and so on Y 
A. Yes. ' 
Witness stood aside. 
}lr. Bremner: The defe~~~s. 
page 274 ~ CHA.RLES H. COTTLE, 
the plaintiff, being recalled hi his own behalf, tes-
tified as follo,vs : 1 · 
DIRECT EXAMINATipN. 
By Mr. Evans: . . l:. · 
Q. How often did lY.fr. Yorke come tl• see you after yo,u 
v1ere injured f 
A. lie came twice to see me. 
Q. Is that all the times be came to sr you 1 
A. Yes. 
Q. Where were yon when he came to s e you 1 
A. I was in the hospital. 1 
Q. Did he ever con1e to see you after you left the hos-
pital? 
174 Supreme Court of Appeals of Virginia. 
Charles H. Cottle. 
A. He came by the house one time; he never came in that 
time. 
CROSS EXAl\1INATION. 
By Mr. Bremner: 
Q. You don't mean to indicate by your answers that you 
are not still friendly with this young· man, do you? . 
A. No, sir. 
Mr. Evans: I object to that question as having· no bearing· 
on the case. 
page 275 ~ The Court: I think this has been pursued far 
enough, 'vha.t happened afterwards. The question 
'vas started by counsel for the defendant. I don't know just-
1\fr. Bremner: Oh, no, Your Honor. We didn't raise the 
issue. They stated that at the time of the accident this boy 
didn't help. 
The Court: All right, I will allow the question. 
By Mr. Bremner: 
Q. You and the defendant have been friendly ever since 
the accident, haven't you? ... --
A. Yes, sir. 
Q. And are now? 
A. Yes, sir. , i 
'Vitness stood aside. 
Testimony eoncluded. / / 
v\.·l V 
page 276 ~ 1\{r. Moss: For the reasons stated in the mo-
tion at the conclusion of the plaintiff;s case to 
strike out all of the testimony and .to exclude it from the . 
jury and for the additional reason that the evidence· discloses 
that the plaintiff in this case, although he testified that the 
automobile was being operated at a rapid speed of 60 miles 
per hour, failed to n1ake a protest and sucli failure on his 
part, in our judgment, constitutes contributory negligence as 
a matter of law and, besides, the evidence is such and should 
be regarded by you that the consumption of the amount of 
whiskv involved in this 1natter is of itself sufficient for the 
Courf' to say that the plaintiff in this case was guilty of con-
, tl'ibutory negligence by riding in the automobile, and upon 
the fur1 her ground that all of these parties were engaged 
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in a joint venture and the negligence of Mr. Yorke, if any,' 
is chargeable to the plaintiff in this case. 
The Court: l\Iotion overruled. I 
}rfr., !\'foss: Exception for the reasons 1 s;ai'ed and the rea-
sons stated in the original motion. V 
page 277 } In the Law and Equity Court of . the City of 
Richmond. 
Charles H. Cottle, P.laintiff, 
'lJ. 
'"T ohn L. Yorke, Defendant. 
At the trial of this case and after all the evidence of ihe 
plaintiff and the defendant had been presented and both 
had rested their cases, the following instruction, No. 1, was 
offered by the plaintiff: 
''The Court instructs the jury that the statute laws of the 
State of Virginia provide that any person driving a vehicle 
on a highway shall drive the same at a careful speed, not 
greater nor less than is reasonable and proper, having due 
regard to the traffic, surface and width of the highway and 
of any other conditions then existing. Any person who shall 
drive any vehicle upon a highway at such speed as to en-
danger the life, limb or property of any person shall be prima 
facie guilty of reckless driving. - . 
Under the said statutes, driving a v:ehicle when not un-
der proper control, or exceeding a reasonable speed under 
the circumstances and traffi.c conditions obtaining at the 
tin1e, is reckless driving. 
The statutes of Virginia also require that upon all high-
\vays of sufficient width, the driver of an automobile shall 
driv·e the ~arne upon the right half of the highway, 
page 278 ~ unless it is impracticable toJtravel on such side 
of the highway. 
And if the jury believe fron1 a prepo ·de ranee of the evi-
dence that defendant y orke violated an :of these provisions 
of the statutes of Virginia, and that s ch violation, under 
the facts and circumstances of the case, as gross negligence 
on his part, and was a proxin1ate causedo· f the accident, you 
should find for the plaintiff.'' 1 
I 
I 
But after objections as set forth the purt refused to give 
the said instruction, to which action of the Court, the plain-
tiff, by counsel, excepted, for the reason that the instruction 
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was proper under the law and the evidence, and in lieu 
thereof the Court gave instruction No. 1-A as set forth. 
page 279 ~ OBJECTIONS TO INSTRUCTIONS. 
Plaintiff's Instruction f·io. 1: 
Counsel for Defense: The second paragraph of the first 
instruction is not right. It is not negligence; it is prima 
facie. Also, I don't think it has any application to a civil 
case. The statute is a criminal statute. This instruction is 
right in the teeth of the Drumwright case. It says in the 
concluding paragrapll of the instruction that the violation of 
any of these provisions of the statute pf Virginia is enough: 
That isn't so. In the Drumwright case it says a composite 
of those acts may b.e considered as constituting gross negli-
gence. Also, it n1ust be the sole proximate cause. · 
Counsel for Plaintiff: I hav:e no objection to putting sole 
proximate cause in there. 
Counsel for Defense: The only negligence, if there is any, 
is speed.· ThP. instruction is also objected to for the reasons 
stated in· Gale v. lVilher, 163 Va. 211. 
Instruction 1-A. given in lieu of Instruction 1, and same 
objections interposed. 
Plaintiff's Instruction No. 2: 
Counsel for Defense: There is no objection to that in-. 
struction' except this : You say the guest . does not assume 
any act of .gross negligence on the part of the 
page 280 ~ host. I am afraid the jury might say that you 
think it is gross negligence. It should say: "If 
any you believe has been proven.'' 
Counsel for Plaintiff: No objection to that .. 
Plaintiff's lnstructio·n No. 3: 
Counsel for Defense: That is a duplicate of No. 1. Not 
only that, but it is an abstract proposition. 
Counsel for Plaintiff: That is the No. 1 instruction in · 
the Drumwright case. . 
Counsel for Defense: The question was not raised in the 
Drumwright case that it was a repetition of another instruc-
tion. 
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Plaintiff's Instruction N,o. 8: I 
1?7 
! 
Counsel for Defense: Sub-section 4 ~s wrong because he . 
is making more n1oney no'v than he made be-fore. 
page 281 ~ Pla·intiff 's I-nstruction No. , 5-.A : 
Counsel for Defense: That is wrong for this reason. Here 
is what Judg·e Spratley said: ''If the a~ts of omission, or of 
commission, constitute no more than a mere failure to skill-
fully operate the automobile under the; conditions existing, 
such as an ordinarily prudent person might omit or commit 
under such conditions, then the negligence will amount to 
only lack of ordinary care. But, if a number of acts of omis-
sion and commission are so combined :that reasonable and 
fair-minded men n1ay differ as to wheth~r the cumulative ef-
fect thereof evinces a form of recklesstiess or a total disre-
gard of all precautions akin to willful ,and wanton miscon-
duct, it is a question for the jury.'' You are telling the jury 
that they must believe such conduct eviuces a form of reck- . 
lessness or a total disregard of all precautions. akin to will-
ful and wanton misconduct. 1 
Another objection to it, in dealing ,vith the familiarity with 
the road you arc picking out one part: of the evidence; in 
the second place, the proof is that he did not know the dirt 
'vas on it before, that he had never driven that way before, 
but that he had driven back the other way; he came from 
:mnerson to J9chm.ond. 
t,..-/' Also, it should not be ''a" proximate cause, 
page 282 ~ but "the" proximate cause. 
vVe think this instruction is obj~ctionable be-
cause it is no series of acts of negligen~e here, and 've are 
going to renew our motion on that gro-qnd and for the rea-
sons stated to Instruction No. 1, and for the further objec-
tion that the case of Drurnwright is not aluthority in this case 
because of the di-fference in the facts. t' 
One more objection. vVhen you men ion in that instruc-
tion : ''provided the plaintiff was using 1rdinary care on his 
O"\Vn behalf", that may apply and n1ay .' ot because there is 
evidence in this record that l1e was drinlrJ:ng with the defend-
ant at the vVigwam and he might be sitting· in the back seat 
at the moment of the accident and doing no act 'vhich con-
!ributed to cause the accident, but if he g~t into the car know-
Ing- . 1. 
The Court: I am going to g1ve you an. Instruction on that. 
Counsel for Defense: The obj€ction tp the instruction as · 
indicated Your Honor might giye is tha1! the jury migh~ in-
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fer that the act applied to· what was being done at that par-
ticular moment and naturally he did nothing at the particu-
lar moment. 
Instruction 5-A withdrawn. 
page 283 ~ Defendant's Inst·ruction "B": 
Counsel for Plaintiff: That is objected. to on the ground 
there was no sudden etnergency or, if there were, it was 
brought on by the defendant's negligence. 
Defen.dant's Instruction "C": 
I 
Counsel for Plaintiff: This instruction is objected to be-
cause it leaves out g-ross negligence. 
Defendant's Instruct-ion '' D'': 
Counsel for Plaintiff: After the word "happened" in next 
to the last line there f:)hould be added: "without gross neg-
ligence on his part. ' ' 
Defenda;nt's Instntction "E": 
Counsel for Plaintiff: There is no obligation on the part 
of the plaintiff to protest. Also, I don't think any instruc-
tion about any particular act on his part is proper. 
page 284 ~ Deje1ulant 's btstnwtion "F": 
Counsel for Plaintiff: There is no evidence in this case 
upon which to base an unavoidable accident instruction. 
Defendant's Instruction "G": 
Counsel for Plaintiff: I think ''gross negligence'' is the 
word, not "wantonnessn. We are not claiming wantonness. 
Defendant's Instruction'' H'': 
Counsel for Plaintiff: This is a repetition of other in-
structions. 
Defendant's Inst·r'Uct·ion '~M": 
Counsel for Plaintiff: That is objected to as not applicable 
to this case. 
Cot1nsel for Defense: We will withdraw it. 
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Defendant's Instntction 
Counsel for Plaintiff: There is no evidence to sustain that 
instruction; no evidence, except that tliey had a few social 
· . drinks, but no evidence anybody was under the 
page 285 ~ influence of liquor; the defendant hasn't said 
there was and the only evidence about any drink-
ing has been from the plaintitff's own witnesses to the ef-
fect they had a few drinks to be sociable. 
Counsel for Defense: The evidence I tends to show some 
clouding· of the minds about the route,~ at least. The male 
parties swore positively there were only two turns made from 
the "\Vigwam and both turns were to the left, which would ex-
plain the first turn at J,.=toyal 's filling· ~tation and continue 
straight ahead in a natural course until you get to Second 
Street Road and turn there sharply to the left, which the 
Court knows no\v since the view was taken. 1fiss 1\faynard, 
'vho was riding· in the car, said that about a hundred yards 
previous to the point of the accident there was a short left-
hand turn made and lVIiss Mason, in testifying, used this 
term: that he naturally slowed down in making it. The two 
ladies, on the other haiJ.d, said that they came to Chamber-
layne Avenue, drove to the fire house, \vent through North 
Road and into Laburnum Avenue and landed mit there a 
mile and a half or two miles from the point of the accident. 
Mr. Cottle's testimony about his where~bouts was in square 
conflict with that of the other occupants of the car, the driver 
and the two ladies. In addition to that, every one of them 
admitted they didn't kno·w 'vhere it happened un-
pag·e 286 ~ til later; they went out there later. Cottle further 
testified that he didn't know whether it took an 
hour to go from R.oyal 's filling station to the point of the 
accident, while the others testified they didn't know whether 
it" took fifteen, thirty, forty-five minutes 10r an hour or more 
than an hour to go fro1n Royal's :filling~sta.tion to the point 
of the accident, ·which the longest route sn 't over five miles. 
"\Vhen asked if be stopped on the road l e didn't know or if 
they did stop he didn't know whether i was fifteen, thirty 
for forty-five minub~s or an hour. If the .~ury hasn't a right to 
infer frmn that there was something w ong \vith the minds 
of the parties I don't know why, but fa ts proven are facts 
proven that the jury ean draw a couclu ion from. "Whether 
it is favorable or unfavorable to the plaintiff or the defend-
ant is a question we cannot determine n~nv. 
Note: At this point the Court took a, adjournment until 
ten o'clock tomorrow rnorning·, April 2, 1937. 
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page 287 ~ Counsel for Defense: The defendant objects to 
the granting to the plaintiff of any instructions 
upon the grounds, first, that the evidence does not establish 
a case of gross negligence or wanton or willful injury, and 
for the reasons stated in the n1otion to strike the testimony, · 
and upon the further ground that the evidence shows that 
the plaintiff and the defendant had been drinking tog·ether • 
and had consumed such a larg·e amount of whiskey that the 
plaintiff knew or should have known that, the defendant hav-
ing consu1ned the an1ount of liquor he did, the operation of 
the automobile would be affected thereby, and that he con-
tinued to ride in the automobile after having an opportunity 
to alight therefrorn~ and for that reasori the plaintiff is guilty 
of ·primary negligence and his negligence was such that it 
b~ rs a recovery. · 
The defendant specifically objects to Instruction No. 1-A 
because the evidence does .not disclose either a case of gross 
. negligence or wanton or willful injury, and even if the in-
struction is correct under the Drumwright case there was no 
series of acts of negligence in the instant case because the 
only act of negligence relied uP.on is speed and that is insuf-
ficient; and for the reasons set forth upon yesterday when 
the same instruction was under discussion. 
page 288 ~ The Court: I want the record to show every-
thing you are offering on intoxication. Instruc· 
tion J was offered by the defendant and refused by the Court, 
and Instruction l{, drafted by the Court, the Court will give 
in lieu of J. 
Qom1sel for Defense: 'Ve have no objection to K. 
The Court: All right. K is given in lieu of J without ob ... 
jection by defendant. 
Counsel for Plaintiff: The plaintiff objects to the giving 
of Instruction I{ and objects to the giving of any instruc-
tions based on the theory that the drinking of intoxicating 
liquors by the defendant caused or efficiently contributed to 
cause the accident or that there waR any knowledg·e on the 
part of the plaintiff that the defendant had drunk a suffi-
cient quantity of intoxicating liquors upon these general 
grounds, :first, that in the opening statement by counsel for 
the defendant it was stated that, while the p&rties had drunk 
some intoxicating liquors at the Wig·wam, none of them were 
drunk; the defendant has not sought to show and has of-
fered no evidence "rhatsoever to establish that the· defendant 
was under the influence of intoxicating liquors or that the 
plaintiff was under such influence, or that the drinking of 
intoxicating liquors caused the accident or efficiently con-
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tributed to causing it: and: specifically with re-
page 289 ~ spect to J nstruction l{ plaintiff urges upon the 
Uourt that the wording of '
1 
that instruction 1s 
wrong in that the phrase is used: ''likely to affect his opera-
tion of his automobile.'' The plaintiff feels that if any in-
struction is giVP.n it should be OnP. that WOUld tell the jury that 
the defendant must have been sufficientlr under the influence 
of intoxicating liquors to have caused the accident. 
The Court: The evidence discloses :that the parties on 
this drive had shortly previous thereto qonsumed, along with 
certain of their friends, son1e quart and a half of whiskey; 
that thereafter the evidence is contradictory as to 'vhat route 
they took. There is <~vidence that the driver uverdrove one 
intersection and then backed up, and then drove at what might 
probably be said to be a.n excessive rate of speed, and after 
protest. continued to so drive his car arqund a curving road, 
asserting thathe was fan1iliar with the road as he drove over 
~t daily, and.the car went into a skid, skidded a considerable 
distance, first to the left, then to the right, and then . to the 
left side of the road and turned over. · U ncler all of these 
facts the Court feels that the jury might believe, and would 
have a right to believe, that the drinking of intoxicants af-
fected the operation of the automobile. 
The plaintiff,. while objecting to the instructions on intoxi-
cants, then offered InstructiQn 6, which the Court 
page 290 r declined to give, but gives Instruction 7 in lieu 
thereof. 
Counsel for Plaintiff: To 'vhich action of the Court the 
-plaintiff excepts for reasons already assigned in opposition 
to the giving of any instructions on the question of drinking 
intoxicating liquors. : 
Counsel for Defense : The defendant e~cepts to the granting 
of Instruction 7 because it is a :finding [nstruction and per- . 
mits the jury to render a verdict in fa. vorj of the plaintiff upon · 
~he fac~ o~. in!oxicati?n. ~!l?n~\. an~l,)n. ~ddition to that the 
~nstruchon 1s 1n ·confhct w1fh Instruction K granted by the 
Court. . · l 
The Court: Instruction B is refused. 
Counsel for D~fense: We want to t .ke an exception ~n 
fu~ ~ The Court: . On Instruction B, the Co rt is of the opinion 
that this is not a case of emergency, and the evidence clearly 
discloses that the driver was operating the car at a fast rate 
of speed around a curve, which road 'va~ well known to him; 
that the defendant's own evidence sho.Ws that he had tra-
i 
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versP.d this road somP. two to three times in the daytime with 
the dirt thrown up along the shoulders as he claims that it 
' was on the night that the accident happened, and 
page 291 ~ the evidence of both plaintiff and defendant shows 
that he was driving in the center of the road when 
he went into the skid, where there was no dirt hindering his 
progress. 
Counsel for Defense: The defendant excepts to the re-
fusal of the ·Court to grant Instruction B because the de-
fendant has testified that he was operating his automobile 
at a rate of speed from thirty to thirty-five to forty miles 
an hour, and that as he approached the curve in question his 
lights were reflected into the field and he came suddenly upon 
the dirt on the side of the road in question; that he put his 
foot on the brake in an effort to stop the automobile, that his 
foot slipped from the brake and struck the accelerator, which 
caused him to lose control of the automobile. Under the 
testimony of the defendant it is the judgment of counsel for 
the defendant that there ·was an emergency and that the 
instruction is proper under the testimony is presented by the 
defendant. 
Counsel for Plaintiff: ·The plaintiff objects to the giving 
of Instruction B offered on behalf of the defe1,1dant upon 
the ground that there is no evidence in this record to show 
that. there was any emergency which makes applicable the 
leg·al doctrine of the right of the defendant to rely upon his 
~cts under emergency conditions, and further, that 
. page 292 ~ there is no evidence to . show that the defendant 
at any time claimed that the dirt on the road 
caused him to lose control of his car. Even when testifying 
himself he made no such claim, and his own evidence as well 
as that of his witnesses and the witnesses for the plaintiff 
shows that the defendant was driving in the center of the 
road where there was no dirt, but at most only a slight amount 
.of very dry shifting dust. 
I 
Note : The following motion was made after the verdict: 
Counsel for Defense : If Your Honor please, the defendant 
moves the Court to set aside the verdict of the jury as being 
contrary to the law and the evidence and to enter judgn1ent 
for the defendant notwithstanding the verdict of the jury. 
The defendant moves the Court to set aside the verdict of the 
jury because of errors committed by the Court in granting 
to the plaintiff any instructions, and for the further ground 
that the Court erred in refusing to grant to the defendant 
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the instruction known as the emergency- instruction; upon 
the further ground that ,the Court erred 1n refusing to strike 
the testimony upon the ground that gross negli-
page 293 ~ gence had not been proven 1; upon the further 
ground that the .plaintiff.in this- case was guilty of 
contributory negligence as a matter of law and was guilty of 
primary negligence as a matter of law. 1 
Note : The motion was docketed and continued pending 
transcription of the record. , 
I 
I 
All of which is signed, sealed and made a part of the record 
in this case on the 31st day of March, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS. D. MILLEl:t, Judge. (Seal). 
page 294 ~ BILL OF EXCEPTION ~0. ~. 
Be it remembered that at.the' trial of this case, and after 
the plaintiff had introduced all of his ~vidence, and rested 
his case, the defendant, by counsel, moved the Court to strike 
out all of the evidence of the plaintiff upon the ground that the 
evidence did not disclose a case of gross :degligence or wanton 
or wilful injury. : . 
But the Court overruleg the said mot~on, to which action 
of the Court the defendant, by counsel~ excepted, for the 
reasons stated. · 
.All of which is signed, sealed and made ;a part of the' record 
in this case on the 31 day of March, 19·38; after due notice in 
writing to counsel for the plaintiff. · 
I 
WILLI$ D.)\1IILL~R, Judge. (Seal') 
page 295 ~ BILL OF EXCEPTION NO. 3. 
Be it remembered that at the trial of th~ case, and after all 
the evidence as set forth in Bill of Excep ion No. 1, had been 
offered by the plaintiff and the defendant, . nd both had rested 
their cases, the defendant, by counsel, maqe a motion to strike . 
out and exclude from the consideration o~· the jury all of .the 
evidence for the plaintiff, for the reasoi1- that the evidence 
did not disclose a case of gross neglig~nce or wanton or 
wilful injury, and further that although t~e plaintiff testified 
that the automobile was being operated :at a rapid rate of. 
· speed, he, the plaintiff, failed to make ~ protest, and such 
failure on his part constituted contribut1ry negligence as a 
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matter of law, which contributory negligence barr~d his re-
covery; and on the further ground that the consumption of 
whiskey cons~ed by the plaintiff, defendant and others on 
the party was of itself sufficient for the Court to say that 
the plaintiff in this case was guilty of contributory negligence 
by riding in the auton1obile of the defendant, and upon the fur-
ther ground that all of these parties were engaged in joint 
venture, and the neglig·ence · of the defendant, Yorke, if any, 
was chargeable to the plaintiff. 
But the Court overruled the said motion, to which action 
of the Court, the defendant, by counsel, excepted, for the 
.reasons stated. 
·.. All of which is sig·ned, sealed and made a part of the record 
in this case on the 31 day of March, 1938, after 
page 296 ~ due notice in writing to counsel for the plaintiff. 
page 297 ~ 
\VILLIS D. ~fiLLER, Judge. (Seal) 
BILL OF EXCEPTION NO. 4. 
Be it remembered that at the trial of this case, and after 
all of the evidence as set forth in Bill of Exc~ption No. 1, 
had been heard, and both the plaintiff and defendant had 
rested their case, and after the Court had passed. upon the 
various instructions offered by the plaintiff and the defendant, 
the defendant, by counsel, objected to the giving of any in-
structions on behalf of the plaintiff, because in addition to the 
other grounds assigned, the evidence did not establish a case 
of gross negligence or 'vanton or wilful injury, and that the 
evidence 'showed that the plaintiff and defendant had been 
drinking together and had consumed such a large amount 
of whiskey that the plaintiff knew, or should have known that, 
the defendant having consumed the amount of liquor he did, 
the operation of the automobile by the defendant would be 
effected thereby, and that when the plaintiff continued to ride 
in the automobile, after having an opportunity to alight there-
from, he was guilty of primary negligence, which would bar a 
recovery by him, as a matter of law. 
But the Court overruled the said objection, and the defend-
ant, by counsel, excepted for the reasons stated. 
All of which is signed, sealed and made a part of the record 
in this case on the 31 day of March, 1938, after due notice in 
writipg to counsel for the plaintiff. 
WILLIS D~ :NIILLER, ,Judg-e. (Seal) 
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page 298 r BILL OF EXCEPTION NO. 5. 
Be it remembered that at the trial o:f this case, and after 
all of the evidence as set forth in Bill of I Exception No. 1, had 
been offered by the plaintiff and the defendant, and both had 
rested their cases, the Court granted the following instruc-
tions, namely: ' 
At the request of the plaintiff: 
/,. Instructio1~ No. 1-A. 
''The Court' instructs the jury that it was the duty of the 
defendant, John L. Yorke, in operating his automobile to 
run the same at a reasonable rate of ,~peed under all the 
facts, circumstances ·and conditions the~ obtaining; to keep 
his automobile under reasonably proper :control; to keep and 
maintain a reasonable lookout; and to drive the same upon 
the right half of the highway when practicable so to do, and if 
you believe from the evidence in this case that he violated 
the above mentioned duties and that his violation thereof was 
of such character as to constitute gross negligence on his part, 
and as the proximate result thereof the automobile was over-
turned and the plaintiff, Charlie H. Cottle~ injured, while exer-
cising ordinary care on his p~rt, then you should find your 
verdict for the plaintiff.''/ · 
The defendant, by counsel, objected to the giving of this 
instruction on the ground that the evidence did not disclose 
either a case of gross negligence, or wanton or 
page 299 r wilful injury. . ·. . 
But the Court overruled the said objection, to 
which action of the Court the defendant, by counsel, excepted, 
for the reasons assigned, as set forth above. 
. i 
· · Instruction No. 2. 'V t y' 
"The Court instructs the jury that wh~e a guest assumes 
the ordinary risks of the operation of the automobile by the 
host, yet the guest does not assume any\ act of gross negli-
g.enc.e on the part.?! the host, if you be!ifv~. that such gros~ 
negligence existed. 1./·-· • ~· 
' . 
. lnstru,ction No. 3. · 
·/ 
''The Court instructs the jury that if ou believe from a 
preponderance of the evidence in this ca e that Charles H. 
Cottle was the invited guest of John . Yorke, and that 
/ 
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the plaintiff was injured as a result of the gross negligence 
of the said John L. Yorke in operating his auto11J.f1bile, then 
your verdict should be in favor of the plaintiff.'' V' 
I 
The defendant, by counsel, objected to the giving of this 
instruction, on the ground that it contained an abstract propo-
sition and was mere repetition of' plaintiff's instruction No. 1. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, 
page 300 ~ for the reasons assigned, as set.)orth above. 
· · vvV · 
/ Instnwtion No.4. 
''The Court instructs the jury that grossl negligence may 
be acts or omission of an aggravated character falling short 
of being such reckless disreg·ard of probable consequen~s as 
is equivalent to a wilful and intentional wrong~'' / 
/. Instruction No.5. V:/V' · 
· ''The Court instructs the jury that if the defendant relies 
on the contributory negligence of the plaintiff as a defense 
. to this action, then the burden is upon the defendant to prove 
such contributory negligence on the part of the plaintiff by a 
preponderance of the evidence, unless such contributory neg-
ligence appears from the plaintiff's evidence or may be fairly / 
·inferred from all the facts and circumstances of the case.'' / 
Instruction No. 7. 
''The Court instructs the jury that if you beli~ve from 
a preponderance of the evidence in this case that the defend-
ant, John L. Yorke, drank intoxicating liquor at the Wigwam 
on the night of the accident, and that the defendant, John L. 
Yorke, was so effP.ctP.d by such intoxicating liquor so that he 
operated his car in a grossly negligent manner and lost con-
trol thereof and turned the same over thereby injuring the 
plaintiff, Charlie H. Cottle, and that the plaintiff, 
page 301 ~ Charlie H. Cottle, did not know or in the exercise 
of ordinary care should not have known that the 
defendant, John L. Yorke, was so effected by such liquor as 
to render him an unsafe driver when the plaintiff entered 
and rode in the car, or did not have an opportunity to leave 
said car after discovering the defendant's condition, if he did 
discover such condition, then you should find your verdict for 
the plaintiff.'' 
The defendant, by counsel, objected to the giving of this in-
struction, because it was a finding instruction and permitted 
John L. Yorke v. Charlie H.\Cottle. • .187 
the jury to render a verdict in favor of ·~the plaintiff upon the 
fact of intoxication alone, and in additipn was in direct con-
flict with Instruction ''K", as granted \by the Court. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the 
reasons assigned, as set forth above. 
And at the request of the defendant: · 
Instruction No. "A'':.· 
I 
''The Court instructs the jury that they must consider this 
case solely upon the evidence before th~m and the law laid 
down in the instructions of the Court and they must not allow 
any sympathy which they may feel for any of the parties to 
influence their verdict. A-verdict canriot be'based 
, page 302 ~ in whole or in part upon conjecture or surmise or 
sympathy, but must be based'. solely upon the evi-
dence in the case and the instructionS; of the Court." 
• I 
'I 
Instruction No. cc 0''.·• 
I 
''The Court instructs the jury that the driver of an auto-
mobile who has an invited guest riding with him is not under 
the same obligation to his guest as to the~ measure of care ~s 
he would be to a passenger for pay. The driver of such a 
car makes no implied representations to such guest except: 
I 
I 
First: That he will not operate his car with gross negli- · 
gence, no.v knowing·ly or wantonly add to 
1 
those perils which 
may be ordinarily expected; and, 
Second: That he will not intentionally injure his guest; 
~~ I 
Third: That there are not known defects in the car which . 
would make its operation particularly dan~erous. Beyond this 
all risks are assumed by the gu~st. '' \ 
Instruction No. "D".\ 
· ''The Court instructs the jury that if Y~. believe from the 
_evidence that the defendant was proceedin 1 along a hard sur-
faced road and suddenly came upon a po tion of that road 
over which there was a layer of fine clay, and or earth,· and 
that the presence of this fine clay, sand or e~rth caused him to 
lose control of his ca.r so that': the accident hap-
page 303 ~ pened without gross negligenc~ 1 on his part, then 
you will find your verdict for tlhe defendant.'' 
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Initruction No.'' E''. 
''The Court instructs the jury that the law imposes upon 
a guest riding in an automobile the duty of exercising ordi-
nary care for his own safety, and, if the jury believe from the 
greater weight of the evidence that, prior to reaching the 
curve, the defendant was driving his automobile at a reckless 
and dangerous rate of speed and continued to so drive until 
reaching the curve and that under all the facts and circum-
stances it was the duty of the plaintiff, in the exercise of 
ordinary care, to protest such conduct on the part of the 
driver and that the plaintiff did not protest or object to the 
operation of the car at such rate of speed and that such 
conduct under the circumstances constituted lack of ordinary 
care on the part of the plaintiff and efficiently contributed to 
his injury, the jury should return a verdict for the defend-
ant." 
Instruction No." F". 
''The Court instructs the jury if you believe from the evi-
dence and the circumstances surrounding the same that the 
accident in this case was an unavoidable one, then in that 
event, your verdict should be in favor of the de-
page 304 ~ fendant. '' 
lnstntction No.'' G''. 
''The Court instructs the jury that there is a distinction be-
tween ordinary negligence and gross negligence or wanton-
ness in that 1nere carelessness, inadvertence, lack of attention 
or failure to skillfully operate an automobile may constitute 
ordinary negligence, whereas gross negligence is substantially 
.and appreciably higher in magnitude than ordinary negligence 
and gross negligence or wantonness n1eans an absence of care 
on the part of-a person having a duty to perform, to avoid 
inflicting an injury to the person or property rights of an-
other, and with a reckless disregard of the rights of others 
wantonly acting or failing to act to avoid doing· such injury. 
And the Court further instructs the jury that althoug·h you 
may believe from the evidence in this case and the surround-
ing circumstances that John Yorke was guilty of ordinary 
negligence, yet this is not sufficient, and your verdict should 
be for the defendant, unless you shall believe from the evi-
dence and surrounding circumstances that John Yorke in the 
operation of his automobile was guilty of gross negligence 10r 
wantonly or knowingly was guilty of acts of negligence that 
injured the plaintiff.'' 
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"The Court instructs the jury that th~ mere fact that the 
plaintiff was injured while riding in tlte automobile of the 
defendant raises no presumption that the defend-
page 305 r ant, John y orke, 'vas negligent, and the burden 
of proving negligence as defined in these instruc-
tions on the part of the said defendant is upon the plaintiff. 
And the Court instructs the jury that in oi~der for the plaintiff 
to recover in this case against the defendant he nn1st prove 
by a preponderance of the evidence that the defendant, John 
Yorke, was guilty of gross negligence and that such negligence 
was the sold proximate cause of the injury complained of. 
And unless the plaintiff does establish these facts by a pre-
ponderance of the evidence, the jury must bring in their ver-
dict for the defendant, John Yorke." 
Instntction No. "I". 
''The Court instructs the jury that if they believe from the 
evidence that it is equally as probable th~t the plaintiff was 
injured without gross negligence of the defendant as that he 
'vas injured as a result of such gross negligence of the de-
fendant, then the plaintiff has failed to prove by a preponder-
ance of the evidence that the defendant, John Yorke, was 
guilty of such negligence as to entitle the plaintiff to re-
cover, and you should find your verdict for the defendant, 
John Yorke." 
page 306 r Instntction No.'' K". 
''The Court instructs the jury that if you believe from the 
evidence in this case that the plaintiff and defendant had 
been drinking intoxicating· liquor at th~ Wigwam on the 
night of the accident, and that the defen~ant had consumed 
such quantity of intoxicants as to likel~v eff~ct his operation of 
his automobile, and that such facts were lpwwn to tlie plain-
tiff, or in the exercise of ordinary care might have been known 
to him, and that a reasonably prudent pers~n acting with ordi-
nary care should under the facts and circumstances existing 
have declined to ride in said automobile £ith the defendant 
operating- the same, but the plaintiff, ne ertheless, entered 
and rode in said aut01nobile and was injur .d by reason of the 
negligent operation of the car by the de ~ndant, then, such· 
conduct on the part of the plaintiff would .
1
'bar a recovery by 
him.'' . 
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lnstntction No. ''N''. 
''The Court instructs the jury that they are the sole judges 
of the credibility of th~ witnesses and in det~rm.ining the 
weight given to the evidence of any witness they may con-
sider the appearance and demeanor of the witness on the 
stand; their manner of testifying; their apparent candor and 
fairness ; their apparent intelligence or lack of intelligence; 
their interest in the result of the suit; their opportunity for 
lmowing the truth, and all other ,surrounding circumstances 
appearing on the trial and from all these things 
page 307 ~ they are to determine which witnesses are the more 
// worthy of credit, and to give credit accordingly.'' 
V Instruction'' 8''. 
''The Court instructs the jury that if you find for the plain-
tiff, you may find in such amount not exceeding the sum sued 
for, as you shall deem proper, to compensate him, and, in 
estimating his damages, take into consideration the following 
elements: · 
-1. His physical and mental pain and suffering, and the in-
convenience caused plaintiff by his injuries. 
2. The effect of his injuries according to' their degree and 
probable duration as being permanent or temporary. 
3. Loss of salary resulting from his inability to perform his 
regular duties because of his injuries. . 
4. Proper compensation for his being unable to follow such 
calling or business as he could otherwise have followed. 
5. Expenses incurred for medical and surgical attention, 
hospitals, medicines, nursing, and the like in and about being / 
cured of his injuries.'' V 
All of which is signed, sealed and made a part of the record 
in this case on the 31 day of March, 1938, after due notice in 
writing to counsel for the plaintiff. 
WILLIS D .. MILLER, Judge., (Seal) 
page 308} BILL OF EXCEPTION NO. 6. 
Be it remembered that at the tri~l of this case, and after 
all the evidence as set forth in Bill of Exception No. 1, had 
been offered by the plaintiff and the defendant, and both had 
rested their cases, the following instruction, No. "B ", was 
offered by the defendant: 
''The Court instructs the jury if you believe from the evi-
dence that the defendant, John L. Yorke, because of the con-
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dition of the roadway at the point of the accident was con-
fronted with an emergency not arising I from his own negli-
gence and was compelled to act instantly in bringing the said 
automobile to a stop, then he is not guilty of negligence if he 
inakes .such a choice as a person of ordimary prudence placed 
in such a position might have made placed under similar cir .. 
cumstances; even though such choice developed to be-not the 
wisest one.'' ·~ 
I 
But the Court refused to give the said 1,instr~ction, to which 
action· of the Court the defendant, by c9unsel, ·excepted, for 
the reason that the instruction was proper under the law and 
the evidence, because if the jury believed from the evidence 
that because of the condition of the rqadway at the point 
of the accident, the defendant was confronted with an emer-
gency not arising from his own negligence, and was compelled 
to act instantly, he was not guilty of negligence if he made such 
choice as a person of ordinary prudence placed in such a posi-
tion might have made when placed under similar circum-
stances, even though such choice developed not 
page 309 ~ to be the wisest one. The t~stimony of ~e de-
fendant 'vas that he was operttting his automobile 
at a rate of speed from 30 to 40 miles an 1hour, that as he ap-
proached the curve in question his lights were reflected away 
from the road into a :field, and he suddenly came upon loose 
earth on the road in question; that he put his foot on the 
brake in an effort to stop the automobile, that his foot slipped 
from the brake and struck the accelerator, which caused him 
to lose control of the automobile. 
All of which is signed, sealed and made a part of the record 
in this case on the 31 day of March, 1938, after due notjce in 
writing to counsel for the plaintiff. 
WILLIS D. MILL~R, Judge. (Seal) 
I . 
page 310 ~ BILL OF EXCEPTION NO. 7. 
Be it remembered that atthe trial of lis case, and after 
the jury had been sworn to try the issu:~ joined, and after 
all of the evidence set forth in Bill of Exception ;No. 1 had 
been introduced before the jury, wl1ich~he Court certifies 
as part- of this Bill of Exception, to be t e evidence and all 
the evidence introduced in this action, an which said Bill of 
Exception No. 1 is hereby specifically referred to and made 
part of this Bill of Exception; and after the Court had in-
structed the jury, as set out in Bill of Exc ption No. 5, which 
said Bill of Exception is hereby specific y referred to and 
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made part of this Bill of Exception; and after argument by 
counsel, the jury retired and later returned to the Court the 
following verdict: 
"We, the jury, on the issue joined, find for the plaintiff and 
assess his damages at $5,000.00. '' · 
Whereupon, the defendant, by counsel, moved the Court 
to set aside the verdict and enter up final judgment for the 
defendant, upon the following grQunds : 
The verdict was contrary to the law and the evidence. 
The Court erred in giving at the request of the plaintiff any 
instructions. 
The Court erred in refusing to give at the request of the de-
fendant, the clef endant 's instruction No. "B ". 
The Court erred in refusing to strike the plaintiff's evidence 
on the ground that gross negligence had not been proven. 
The Court erred in refusing to hold that the 
page 311 ~ plaintiff in this case ·was guilty of contributory 
negligence, as a matter of la.,v, and was not guilty 
of primary negligence, as a matter of law. 
And, thereafter, the said motion 'vas argued by counsel; 
and thereafter, on the 3rd day of February, 1938, the Court 
overruled the said n1otion and entered final judgment on the 
verdict of the jury for the plaintiff, and the defendant, by 
counsel, excepted, upon the grounds- hereinbefore set forth, 
for the reasons stated. 
All of which is signed, sealed and made a part of the record 
in this case on the 31 day of 1\farch, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. :NIILLER, Judge. (Seal) 
I, Luther Libby, Clerk of the La,v and Equity Court of 
the City of Richmond, do hereby certify that the foregoing 
is a true transcript of the record in the above entitled case 
wherein Charli-e H. Cottle is complainant and John L·. Yorke 
defendant, and that the plaintiff had due notice of the inten-
tion of the defendant to apply for such transcript. 
Witness· my hand this 27th day of April, 1938. 
LUTHER I..JIBBY, Clerk. 
Fee for record $140.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
INDEX 
Page 
Petition for Writ of Error and Supersedeas......... . . . 1 v". 
Record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . 21 . 
Notice of Motion for Judsnnent ........................ 21~ 
'-' . v--
Grounds of Defense. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
Plea of Not Guilty. . . . ............... '· ........... ·,/- 25 ,_--
Verdict and Motion to Set Aside .................. ~6, 191 _ 
Judgment, February 3, 1938,----Complained of. . . . . . . . . . . 26 V 
Opinion of Court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27 ~ 
Bill of Exception No. !-Evidence ..... ! . . . . . . . . . . . . . . . . 28 
Dr. J. T. Tucker ................................. 28·..,.........--
. J. W. Sadler ............................ ' .......... 32 ~ 
Miss Margaret Q. Mason ....................... / 40~ 
Charles H. Cottle. . . . ......................... 55, i73 
Dr. W. G. Crutchfield ............................. 80:;::: 
A.. J. Cahr ....................................... 84/ 
C. L. Lutz . . . ..................... ~ . . . . . . . . . . . . . 86 ~ 
~Iiss Helen Mae Kilby .......................... ;'1~06 . 
~Iiss Marcelle D. J\1:aynard ..................... t/ .11 
John L. Yorke. . . ............................ 122, 72/. 
Garnett Brooke .................................. 147~ 
H. ~c. Gatewood .................................. 152 . .r 
John Sl-edd. . . . .................................. 162 A-/ 
C. H. Fleet ...................................... . 167V-
Instruction No. 1 for Plaintiff-Refused .......... ~ ..... 175 V 
Objections to Instruction. . . . ......................... 176 / 
Bill of Exception No. 2-Motion to Strike !Plaintiff's evi-
dence. . . . ............ ~ ............ ~~- ............ 183 t/"". 
Bill of Exception No. 3-Motion to :Strike Plaintiff's Evi-
' / dence .............................. \ ............. 183 v 
Bill of ExcP.ption No. 4-0bjection to Plab)tiff 's Ins true- .,/'/ 
tions. . . . . .......................... \ ............. 184 
Bill of Exception No. 5-Instructions Given\ ............. 185 :...--" ... 
Bill of Exception No. 6-Instruction "B" for Defendant ~ 
Refused. . . . . ........................ · ............ 190 ~-
Bill of Exception No. ·7-Verdict and Motion to Set Aside .191 ' 






INDEX TO :EXHIBITS 
. Page 
No. 1-Bill of Dr. C. C. Coleman ........................ 62 
No. 2-Bill of Drs. Graham, Faullmer & Tucker. . . . . . . . 63 
No. 3-Hospital Bill. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63 
No. 4---Bill of Dr. Roshier W. Miller ................... 64 
No. 5-Bill of ~irs: F. E. King, Nurse .................. 65 
No. 6-Bill of Marvin F. Pollard ...................... 66 
No. 7-Bill of Atkinson & H.oward, Drug·gists ........... 66 
Nos. 8, 9, !().....or Photographs Introduced ...... · ............ 85 
"A"-Map Introduced ................................ 171 
''B"-Map Introduced ............................... 172 
